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APRIL TERM, 1930 


No. 5238 


JOHN L. PHILIPS ET AL. 
vs. 

UNITED STATES OF AMERICA. 


BRIEF OF APPELLANTS, JOHN L. PHILIPS 
AND MERCHANTS AND MANUFACTURERS 
NATIONAL BANK AND NELLIE SENFT CHAM¬ 
BERS, EXECUTORS ESTATE OF GEORGE M. 
CHAMBERS, DEC’D. 


Statement of Facts. 

This is an appeal from a final decree entered in this 
cause by the court below on July 25, 1929 (RJ 353-360, 
inc.), decreeing that the appellant John L. Philips is 
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liable to the appellee for amounts and profits collected 
or made by him from the sale of certain lumber de¬ 
livered under the hereinafter mentioned contract and 
not accounted for to the appellee, amounting, with 
interest, to a total of $1,381,447, with interest on said 
total sum at the rate of 6 per cent per annum from 
June 3, 1927, until paid, and that this appellant should 
pay the amounts decreed by the court to be paid, and in 
default thereof execution issue as at law. Said decree 
further found and so held that the appellant Fidelity 
and Deposit Company of Maryland is jointly and sev¬ 
erally liable with the said John L. Philips to the ap¬ 
pellee to the extent of $500,000, the full penal amount 
of its bond, with interest thereon, which bond was given 
by Philips & Stephens to appellee to secure the per¬ 
formance of the covenants and conditions of sales con¬ 
tract Xo. 1, which forms the basis of this suit (R. 121, 
114). 

This cause was begun by the filing in the Supreme 
Court of the District of Columbia of a bill of com¬ 
plaint by the appellee against the appellant and the 
following persons and corporations: John L. Philips 
and John Stephens, co-partners trading under the 
name of John L. Philips and John Stephens: Mer¬ 
chants & Manufacturers National Bank of Newark, 
New Jersey, a corporation, and Nellie Senft Chambers, 
executors of George M. Chambers, deceased; Charles 
Philips, Jr., Frank T. Sullivan, Lee L. Herrell, Ro¬ 
land Perry, Gus Eitzen, Mitchell A. Touart, Jr., The 
Eitzen Touart Company, a corporation; J. L. Philips 
& Company, a corporation; and Fidelity and Deposit 
Company of Maryland, a corporation (R. 3). 
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After alleging the declaration of war between the 
United States of America and the Imperial German 
Government and the Imperial and Royal Austro-Hun¬ 
garian Government, and the signing of the armistice 
ending the World War and intention of the Govern¬ 
ment of the United States to dispose of surplus war 
lumber, it details two conferences, one held on Jan¬ 
uary 8, 1919, and one held on January 20, 1919, be¬ 
tween the Government and various wholesale! lumber 
associations looking toward the working out of some 
fair and reasonable plan for the disposition of surplus 
lumber accumulated during the World War. The bill 
of complaint then proceeds to state the following: 

“Ninth. At the time of and after the con¬ 
ference of January 8, 1919, the defendants John 
L. Philips and John Stephens, knowing the 
premises aforesaid, and well knowing the pur¬ 
pose and intent of the United States as to the 
disposition of said surplus lumber, conceived, 
devised and entered into a secret planj scheme 
and conspiracy between themselves and with 
other defendants and other persons hereinafter 
named, and with other persons, firms and cor¬ 
porations to complainant unknown, to defraud 
the United States in and with respect to the 
sale and disposition of said surplus lumber, in 
the manner, by the acts, and through the mis¬ 
representations and fraudulent transactions 
hereinafter fully set forth” (R. 8). 

The bill further alleges that in pursuance of said 
plam, scheme and conspiracy, Philips and Stephens, 
subsequent to the 8th day and prior to the 20th day of 
January approached E. C. Harrell, Secretary of the 
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Georgia-Florida Saw-Mill Association, and arranged 
with Harrell to induce other members of the Associa¬ 
tion to unite in a plan whereby Philips and Stephens 
would be given control of the sale and disposition of 
the surplus lumber, and in pursuance of such plan, 
scheme and conspiracy, Philips and Stephens, with the 
help of E. C. Harrell, arranged for the meeting of Jan¬ 
uary 20, 1919, where further conferences were held 
between the Government and the lumber industry look¬ 
ing toward the disposition of the surplus lumber, and 
as a part of the conspiracy persuaded or induced all 
persons, firms and corporations other than the 
Georgia-Florida Saw Mill Association, to withdraw 
from any participation in the sale or disposition of the 
said lumber and to leave the matter of disposal in the 
hands of the Georgia-Florida Saw Mill Association, in 
order that said Philips and Stephens might secure to 
themselves the sale of surplus lumber (R. 9). 

The bill of complaint further states that, as a part 
of and in furtherance of the aforementioned plan, 
scheme and conspiracy, a written proposal was sub¬ 
mitted at the meeting of January 20, 1919, to the of¬ 
ficials of the Government (R. 13); and that out of that 
conference grew the final contract between Philips and 
Stephens with the Government dated February 25, 
1919 (R. 11-12-13-14). It is alleged that the procure¬ 
ment of the contract and the entry into it by Philips 
and Stephens was a part and in furtherance of the 
alleged conspiracy (R. 14). 

The bill of complaint then details the giving of a 
bond by Philips and Stephens as principal, and the 
appellant Fidelity and Deposit Company of Maryland, 
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as surety, in the penal sum of $500,000, conditioned 
upon the faithful performance by Philips and 
Stephens of all the terms and conditions of their con¬ 
tract with the Government (R. 15), (R. 121). 

Paragraph 17th of the bill of complaint is the Gov¬ 
ernment’s interpretation of the contract between 
Philips and Stephens and the Government, which in 
substance is that the contract was one of agency creat¬ 
ing Philips and Stephens the agents of the Govern¬ 
ment with the duty to establish an adequate sales 
organization through which the lumber could be dis¬ 
posed of to the trade to the best advantage and! at the 
highest prices as promptly as practicable and the 
duty to see that the Government received the highest 
possible price for the surplus lumber, which in no 
event was to be less than a minimum or base price 
fixed by a representative of Philips and Stephens and 
a representative of the Government. 

It is alleged in the bill of complaint that appellee 
appointed George M. Chambers to represent the 
United States to inspect the lumber and to fix the base 
prices of the various kinds or grades and dimensions 
of lumber, and that the said George M. Chambers 
thereafter failed in his duty to fix said base prices at 
the true value of said lumber and was induced by 
Philips and Stephens to enter into the conspiracy 
then existing between Philips and Stephens and their 
associates to defraud the United States (R. 16-17). 

It is alleged that 138,700,530 feet of lumber with a 
large number of ties, poles and shook material were 
sold by Philips and Stephens under their contract 
with the United States at the aggregate price of 
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$3,216,873, and out of which Philips and Stephens re¬ 
ceived a commission of $362,567.29, plus the sum of 
$21,886.18 covering certain claims and deductions 
made by Philips and Stephens, leaving a balance of 
$2,832,419.53 as the net amount paid by Philips and 
Stephens to the Government for the surplus lumber 
(R. 17-18). 

It is alleged that the reports made by Philips and 
Stephens to the Government upon which the fore¬ 
going payments and deductions were made were, in 
many respects, false and fraudulent and did not repre¬ 
sent the true and correct proceeds of the sales of the 
lumber. Paragraph 20th of the bill of complaint 
charges that Philips and Stephens purported to act 
as the faithful agents and representatives of the 
United States and pretended that they were selling 
lumber at the highest price that could be obtained 
therefor, and purported to account for lumber at the 
true prices at which it has been sold by them, but not¬ 
withstanding such pretenses, Philips and Stephens 
“in pursuance of their said plan, scheme and conspir- 
ary”, did and performed certain alleged wrongful acts 
in violation of their duties and obligations as agents 
of the United States as follows (E. 18): 

(a) Chambers was induced by Philips and Stephens 
to enter the conspiracy and as a co-conspirator with 
them and their associates failed properly to fix base 
prices and inspect the lumber, or so inspected, clas¬ 
sified and fixed the base price of the lumber as to 
bring about the sale thereof at lower prices than the 
true value thereof and as a result, large profits were 
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made by Philips and Stephens which were split with 
Chambers (R. 18). 

(b) That Chambers, while acting as lumber expert 
of the United States, entered the conspiracy and re¬ 
ceived large sums of money from Philips and Stephens 
for fraudulently inspecting the lumber and fixing the 
prices therefor at less than true value and in aiding 
Philips and Stephens and their associates in consum¬ 
mating “said conspiracy”; that thereafter, bn the 
23rd day of August, 1922, Chambers died and the 
Merchants and Manufacturers Rational Bank of 
Newark, and Nellie Senft Chambers became his ex¬ 
ecutors (R. 20). 

(c) That Frank T. Sullivan entered “said conspir¬ 
acy, joined in said plan, scheme and conspiracy, and 
became a party thereto” and bought surplus lumber 
from Philips and Stephens at prices fraudulently fixed 
by Chambers and Philips (R. 20). 

(d) That the sales apparently made to Sullivan 
were in fact made to Philips and Stephens, who were 
in a secret agreement with Sullivan and between whom 
profits made on re-sale of the lumber by Sullivan were 
split (R. 21). 

( e ) That Lee L. Herrell and Roland Perry “joined 
in said plan, scheme and conspiracy” and purchased 
lumber from Philips and Stephens at prices fraud¬ 
ulently fixed by Chambers (R. 22-23). 

(/) That the sale to Lee L. Herrell and Roland 
Perry was in fact a sale to Philips and Stephens, who 
were in secret arrangement with them, and that; profits 
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made for the resale of the lumber was split between 
Philips and Stephens and Herrcll and Perry (R. 23). 

( g ) That Pus Eitzen, Mitchell A. Touart, Charles 
Philips, Jr. and the Eitzen-Touart Company “joined 
in said plan, scheme and conspiracy and became 
parties thereto” and purchased lumber at prices 
fraudulently fixed by Chambers (R. 24). 

(h) That the pretended sales to Eitzen, Touart and 
Charles Philips, Jr. were in reality to Philips and 
Stephens who were in secret arrangement with them, 
and that profits were split between the co-conspir¬ 
ators. 

(i) That as a part of “said plan, scheme and con¬ 
spiracy” large quantities of surplus lumber were sold 
to persons unknown at prices fraudulently fixed by 
Chambers and that by reason thereof and of secret 
arrangements between such purchasers, Philips and 
Stephens, large profits were received by Philips, 
Stephens and Chambers, for which no accounting was 
made to the United States; and that in equity such 
moneys belong to the United States and constitute a 
trust fhud for the use and benefit of the United 
States, for which said parties should account (R. 26). 

It is alleged that J. L. Philips & Company is a cor¬ 
poration whose stock was owned, largely or entirely 
by J. L. Philips, and in the bill of complaint it is 
charged that in pursuance of said “plan, scheme and 
conspiracy” Philips and Stephens sold large quan¬ 
tities of lumber to J. L. Philips & Company at prices 
fraudulently fixed by George M. Chambers and greatly 
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below llie true value of the lumber, and that out of 
such transactions fraudulent profits were received by 
Philips and Stephens and Chambers. It is alleged 
that the amounts so fraudulently made and obtained 
on the lumber sold to J. L. Philips & Company were 
unknown to the complainant but in equityj were 
moneys belonging to the United States (R. 27); 


It is claimed by the Government that the sums which 
Philips and Stephens received by way of commissions 
and deductions for claims were in truth moneys to 
which they were not entitled by reason of their fraud¬ 
ulent acts and were moneys which belonged in equity 
to the United States and constituted a trust fund in 
the hands of Philips and Stephens for the use and 
benefit of the United States (R. 27-28). 

It is claimed in the bill of complaint that by reason 
of the alleged fraud of Philips and Stephens) their 
contract with the United States was breached and by 
reason thereof they and their surety, The Fidelity and 
Deposit Company of Maryland became obligated to 
pay to the United States the sum of $500,000 under the 
terms of the bond in that penal sum (R. 28-29). 

Paragraph 25 is a claim of equity jurisdiction (R. 
29). 

The bill prays, after the usual prayer for process, 
for discovery and accounting between the defendants 
and the Government for all moneys that have come 
into their hands jointly or severally as the result of 
the sale, purchase, disposition or handling of the sur¬ 
plus lumber and for a money decree for such siims as 
shall be found to be due by the defendant to the 
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United States and a money decree against the Fidelity 
and Deposit Company of Maryland, to tho extent of. 
1 he penalty of its bond, for any amount found to be 
due by John L. Philips and John Stephens, and which 
may not be paid by said John L. Philips and John 
Stephens in pursuance of the decree of the court. 

The dissolution of J. L. Philips & Company was 
suggested to the Court and the service of summons 
against that defendant was quashed. 

All the other defendants below appeared specially 
and filed motions to quash the service of summons on 
the grounds that said service was invalid because 
undertaken to be made on them beyond the limits of 
the District of Columbia, that the Court had no juris¬ 
diction of the non-resident defendants, and that the 
Act under which service was undertaken to be made 
was unconstitutional and void. (For Philips’ Motion, 
see R. 140.) These motions were overruled (R. 142). 

Thereupon, the defendants tiled motions to strike 
out the bill on the ground of misjoinder (R. 143). 
These motions were overruled (R. 154). The defend¬ 
ants then filed answers to the bill. The answer of 
John L. Philips is briefly as follows: 

1. He denies the existence of the conspiracy alleged 
in the bill. 

2. He denies that Sales Contract Xo. 1 was one of 
agency, but avers that it is a contract of sale. 

3. He denies that the base prices fixed under the 
terms of the contract were fraudulently fixed, and he 
denies that they were not a fair price for the lumber. 
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He denies that he or any one else fraudulently in¬ 
fluenced the price fixed by Chambers. 

4. He denies that Philips and Stephens failedIto per¬ 
form the contract, and alleges that they have paid to 
the plaintiff the full amount due the plaintiff under 
the contract. 

! 

5. He denies the jurisdiction of equity, and avers 
that the plaintiff has a plain, adequate and complete 
remedy at law (R. 162). 

The answers of the other defendants arc substan¬ 
tially the same except that the Fidelity & Deposit Com¬ 
pany denies knowledge of any of the facts except the 
execution of the contract and bond. It also: denies 
that the plaintiff has against it any right for; an ac¬ 
counting in equity, or any other relief in equity, be¬ 
cause it has a plain, adequate and complete remedy 
at law for its suggested grievances, and said defend¬ 
ant cannot be deprived of its right of trial by jury 
guaranteed by the Constitution of the United; States 
(R. 166-171). 

Stated as briefly as possible, the facts developed at 
the trial below are as follows: 

At the close of the "World War the government had 
on hand a large amount of lumber which had been 
purchased for its uses in connection with the prosecu¬ 
tion of the war, but which had not been used at the 
time of the signing of the Armistice. In connection 
with the disposal of this surplus lumber along with 
the disposal of all other surplus material owned by 
the government, the administration adopted the policy 
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of making such disposition in a way that would dis¬ 
turb as little as possible the lumber industry in gen¬ 
eral. With this end in view, the government, through 
the War Industries Board, called a conference of the 
lumber associations to be held on January 8, 1919. 
Xot a single one of the defendants below was present 
at this conference. Nothing definite was accomplished, 
and the conference was adjourned to meet again on 
January 20, 1919. Between the dates of the first and 
second conferences an official of one of the associations 
communicated with Philips and asked him if he would 
come to Washington to attend the conference of Janu¬ 
ary 20th. This he agreed to do, and did attend that 
conference. The only other of the defendants present 
at that conference were the defendants Stephens and 
Boland Perry. During the course of the conference 
an offer was made as to a proposed plan for the tak¬ 
ing over of the lumber by the industry on an agency 
basis (R. 797). The associations were unwilling to buy 
back the lumber, and toward the end of the confer¬ 
ence, Mr. Sacger, one of the attorneys for the govern¬ 
ment, announced that the government could not legally 
enter into an agency contract, but that the contract 
would have to be one of purchase and sale, and sug¬ 
gested that the conference be terminated (R. 105-798). 
Thereupon, Col. Humphreys, of the War Industries 
Board, who had presided at the conferences had a num¬ 
ber of conferences with Philips and Stephens, lie 
abandoned any hope at the time of getting the lumber 
industry itself to buy outright this lumber before he 
opened negotiations with Philips and Stephens. He 
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met Philips and Stephens on January 21. He told 
them it was his understanding that it was not legal 
to enter into an agency contract but that probably a 
purchase and sale contract would be best (K. 799). He 
prepared a draft outlining a tentative form; of an 
agreement between the government and Philips and 
Stephens which are copied in the record at pages 800- 
802. 

Thereafter, with this skeleton as a basis, Mr. Thomas 
S. Schultz, in charge of the legal department! of the 
office of the Director of Sales, drafted Sales Contract 
No. 1. It was the opinion of both Schultz and Mr. 
Saeger that the Director of Sales had no authority 
to enter into an agency contract. He (Schultz) did 
not undertake to draw a contract that would be in 
disguise an agency contract (R. 449). Before the final 
draft was determined upon, he prepared several tenta¬ 
tive drafts of the contract. One of these tentative 
drafts was offered in evidence and appears on page 
450. The bond was prepared in the office of the Di¬ 
rector of Sales. 

Thereafter, the defendant George M. Chambers was 
appointed by the government as its representative in 
fixing the base price of the lumber covered by the con¬ 
tract. None of the defendants had anything to do with 
the appointment of Chambers. Chambers, represent¬ 
ing the government, and Philips, representing Philips 
and Stephens, fixed the base prices each month, and 
these base prices appear in the record at pages 426, 
et seq. It appears from the uncontradicted testimony 
of witnesses for the plaintiff that the prices fixed from 
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time to time by Chambers and Philips, which were the 
prices at which Philips and Stephens sold the lumber, 
were fair and reasonable prices for the lumber at the 
time they were fixed. The uncontradicted testimony 
further is that in the spring- of 1919 lumber prices were 
at the lowest point that they had reached for years, 
and that the profits made by the purchasers from 
Philips and Stephens were due entirely to the sudden 
and unprecedented rise in lumber prices during the 
summer and fall of 1919. Witnesses produced by the 
government testified that in the fall of 1919 the prices 
of lumber had increased to higher than had almost 
ever been known in the lumber industry. 

The testimony shows that Philips and Stephens, who 
were the parties to Sales Contract Xo. 1, accounted to 
the government not only for the contract price of 
every foot of lumber which they received under the 
terms of the contract, but for the actual price received 
by Philips and Stephens under their contracts with 
their vendees. It appears from the testimony that in 
a number of cases in which Philips and Stephens had 
sold certain lots of this lumber, the defendant, John 
L. Philips, individually, entered into agreements with 
the purchasers of said lumber under which he re¬ 
ceived from these purchasers a part of the profit 
which they subsequently made out of a re-sale of the 
lumber. Philips and Stephens had no interest in and 
were not a party to these arrangements, and the gov¬ 
ernment suffered no loss whatsoever by them, inde¬ 
pendently of the question of fraud in connection with 
the fixing of the base price, because, as stated above, 
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Philips and Stephens accounted to the government for 
all the lumber received by them under contract either 
at or above the base price. No part of the recovery 
against Philips is based upon a failure of Philips 
and Stephens to account to the government in accord¬ 
ance with the terms of the contract, but the recovery 
in its entirety is based upon these arrangements made 
by Philips with the vendees of Philips and Stephens 
independently of Sales Contract No. 1. On the other 
hand, the bill of complaint is founded entirely upon 
a failure on the part of a partnership to account to 
the government under Sales Contract No. 1. j There 
was no testimony that the defendant Stephens Received 
any part of these profits or that he was a part\| to any 
of these arrangements, and upon the conclusion of the 
case the Court below held that there was no proof 
connecting him with any conspiracy, and dismissed the 
bill as to him. The court in its opinion (R. 248) said: 

“As to the defendant Stephens, it is clear 
that he knew nothing of the fraudulent conduct 
of his associate, and had no participation in it. 
There is no evidence to sustain the charges of 
conspiracy made against him by the bill. 

So that if the plaintiff relies on the charges 
of conspiracy made in the bill, it can have no 
recovery against him; nor does the evidence 
show fraud on his part, and this is conceded 
by the Government.” 

That finding by the court throws out of consideration 
in this case all the allegations of the bill of complaint 
down to the 17th paragraph thereof except the fact of 
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the execution of Sales Contract Mo. 1 and the bond 
given in connection therewith. It also removes from 
this case all claims of fraud and conspiracy between 
Philips and Stephens in conjunction with other de¬ 
fendants because the court found no proof of fraud 
or conspiracy by Stephens, but did find that months 
after the Sales Contract No. 1 and the bond wore 
executed and delivered, a conspiracy was entered into 
by John L. Philips individually with certain of the de¬ 
fendants at different times, none of whom, however, 
were ever present or took any part in the discussions 
or negotiations leading up to the preparation and 
execution of the said contract and bond. And in this 
connection there is no testimony in the ease that any 
part of the profits received by Philips under the above 
mentioned arrangements was divided with any other 
defendant. 

It appears that none of the other defendants except 
Philips and Stephens had any connection with or knew 
of the existence of the contract until after it was 
executed. Chambers was selected as the government’s 
representative to fix the price by the government on 
the recommendation of the Construction Division of 
the War Department. Chambers was in the business 
of buying and selling lumber, and had been in that 
business for a number of years. He was not paid by 
the government on a regular salary basis, but was 
paid on a per diem basis for the days lie actually 
worked, intermittently. It appears that Chambers was 
instrumental in selling some of this lumber on his own 
account and that in these particular cases he received 
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from the vendees of the lumber certain payments. 
There is no testimony that there was any division of 
Chambers’ profits with Philips except the testimony 
of one witness by the name of Van Gunten, who under¬ 
took to repeat a conversation he claimed to have had 
with Chambers. This testimony was admitted over 
the objection of the defendants, and will be considered 
more fully hereafter. The defendant Sullivan knew 
nothing- about the contract until long after it was made 
and when he entered into a contract to purchase a part 
of the lumber from Philips and Stephens. 

Upon the conclusion of the testimony, the Court took 
the case under advisement, and thereafter filed a 
memorandum opinion, which appears on page 235 of 
the record. Thereafter an interlocutory decree was 
entered, which appears on page 249 of the record and 
under the provisions of which the cause was referred 
to the Auditor for the sole purpose of computing inter¬ 
est on the various amounts found to be due fiiom the 
several defendants. Upon the coming in of the 
Auditor’s report, a final decree was entered, which ap¬ 
pears on page 353. This final decree is nothing more 
than a money judgment against the appellants, John 
L. Philips, the Estate of George M. Chambers and 
Frank T. Sullivan (plus certain defendants hot ap¬ 
pealing), for certain specified amounts with interest. 
The decree is also a money judgment against the 
Fidelity & Deposit Company as surety on the bond 
of Philips and Stephens for $500,000.00, the penalty 
of said bond, with interest on various amounts from 
the dates they were received from John L. Philips. 

21c 
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The above are the facts stated and in brief. 

Further reference in more detail to the testimony 
in connection with particular features of the case will 
be made in the discussion of those features in the argu¬ 
ment which follows. 

Assignment of Errors (R. p. 376). 

The Court erred: 

1. In overruling the several motions of the defend¬ 
ants to quash the writ of subpoena issued on the bill 
of complaint and to set aside the return of service 
thereof. 

2. In overruling the several motions of the defend¬ 
ants to strike out and dismiss the Bill of Complaint. 

3. In sustaining the Motion of the United States to 
strike out the several Supplemental Answers filed by 
the defendants. 

4. In overruling the Motion of the defendants to 
strike out certain exhibits set forth in said motion, 
filed on March 9, 1927. 

5. In overruling the Motion of Frank T. Sullivan to 
strike out as against said Sullivan certain testimony 
and exhibits set forth in said motion, which was filed 
on March 9, 1927. 

6. In holding that under the provisions of Article 
VI of Sales Contract Xo. 1 the contracting officer of 
the United States had the unconditional right to elect 
whether the purchaser should pay the United States 
the base price, less 12 per cent, or if the invoice price 
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at which the purchaser sold the lumber, less the freight, 
should exceed the base price, then such invoice price 
less freight and 12 per cent. 

7. In holding that Philips and Stephens were not, 
under Sales Contract Xo. 1, the purchasers of the lum¬ 
ber themselves but were acting as representatives of 
certain lumber associations. 

8. In holding that, under the circumstances men¬ 

tioned in the opinion of the Court filed on April 23, 
1927, Philips and Stevens were trustees for the United 
States for profits received. j 

9. In holding that the contract was entered into by 
the United States for the benefit of the lumber! indus¬ 
try, and that Philips and Stephens, under the contract, 
were acting as representatives of the latter. 

10. In considering, in construing Sales Contract No. 
1, the circumstances attending its execution and the 
subsequent acts of one of the parties not cofiimuni- 
cated to the other party to the contract. 

11. In holding that Frank T. Sullivan had knowl¬ 
edge of facts set forth in the opinion of the Court 
filed April 23, 1927. 

12. In holding that, under Sales Contract No^ 1, the 
12 per cent mentioned therein was intended to cover 
merely the expenses of marketing the lumber. 

j 

13. Tn holding the defendants liable to the United 
States under the pleadings in view of the fact that the 
Court held that there was no conspiracy between John 
Stephens and John L. Philips. 
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14. In holding that under the pleadings in this case 
the conspiracy is not the gravamen of the charge. 

15. In holding that under the pleadings of this case 
it was not necessary for the United States to prove 
conspiracy charged in the bill. 

16. In : holding that the evidence established a con¬ 
spiracy between Philips and Chambers, participated 
in from time to time by the other defendants held 
liable. 

17. In holding that the moneys received by .John L. 
Philips from the various purchasers of the lumber 
under said Sales Contract Xo. 1 were trust funds and 
should have been paid to the Government. 

18. In holding that the Fidelity and Deposit Com¬ 
pany of Maryland is liable to the extent of its bond 
for the profits made by.Philips and not accounted for 
to the Government out of the sale of so much of the 
lumber as is embraced in the schedule annexed to the 
contract. 

19. In holding that the United States received less 
for the lumber sold under Sales Contract Xo. 1 than 
the lumber was, at the time of the respective sales 
thereof, fairly worth. 

20. In holding in opinion filed April 23, 1927, that 
equity had jurisdiction to try this case against the sev¬ 
eral defendants. 

21. In holding under the Interlocutory Decree of 
June 3, 1927, that the United States was entitled to 
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recover from the several defendants the amounts set 
forth as against the several defendants in said; decree, 
or in any amounts. 

22. In entering the Interlocutory Decree of June 3, 
1927. 

23. In entering Order of January 20, 1928, giving 
additional instructions to the Auditor. 

24. In overruling the exceptions to the Auditor’s 
Report tiled by Fidelity and Deposit Company of 
Maryland February 2(5, 1929. 

25. In entering the Final Decree of the 25th day 
of July, 1929. 

26. In admitting the testimony of witness Hare on 
page 2 of the Statement of Evidence. 

27. In admitting the testimony of witness Hare ap¬ 
pearing on page 6 of the Statement of Evidence. 

28. In admitting as against Fidelity and Deposit 
Company of Maryland plaintiff’s exhibits 12 to 15, 
inclusive, appearing on page 64 of the Statement of 
Evidence. 

29. In admitting the testimony of the witness Van 
Gunten appearing on page 189 of the Statement of 
Evidence. 

30. In admitting the testimony of Guy Mason ap¬ 
pearing on page 414 of the Statement of Evidence. 

31. In admitting plaintiff’s exhibits 164, 165, 166 
and 167 appearing on page 568-a of the Statement of 
Evidence. 
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32. In requiring the defendant Sullivan to answer 
the question propounded to him by Government coun¬ 
sel appearing on page 585 of the Statement of Evi¬ 
dence. 

33. In requiring the defendant Sullivan to answer 
the question propounded to him by counsel for the 
Government at page 586 of the Statement of Evidence. 

34. In admitting in evidence Schedule A-13 and 
Schedule A-3 of the income tax return of J. L. Philips 
and Company for the calendar year 15)20, appearing 
on page 6091*1 of the Statement of Evidence. 

35. In admitting in evidence the testimony of the 
witness Knight appearing on page S47-c of the State¬ 
ment of Evidence. 

36. In refusing to admit in evidence testimony of 
the witness E. Allen Smith, appearing on page 985-a 
of the Statement of Evidence. 

37. In refusing to admit in evidence the will of 
George M. Chambers, appearing on page 1001-a of the 
Statement of Evidence. 

38. In admitting in evidence the testimony of the 
witness Hare, appearing on page 1002 of the Statement 
of Evidence. 

39. In overruling the Motion of the defendants to 
strike out the testimony of the witnesses Harry Graham, 
C. S. Tartarian and C. P. Cronk, appearing on page 
1072 of the Statement of Evidence. 

40. In overruling the* Motion of the defendants to 
strike out the testimony of witnesses Frederick M. 
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Bellows, II. J. Gibson, Ralph T. Harker, Ernest E. 
Herrell, W. S. Leonard, and Harry M. Pearspn, ap- 
pearing on page 1072 of the Statement of Evidence. 

41. In overruling the Motion of the defendants to 
strike out the exhibits known as Gibson Exhibits Nos. 
1 and 2 and Leonard Exhibits Nos. 1 and 2, appearing 
on page 1072 of the Statement of Evidence. , 

42. In overruling the Motion of Fidelity and Deposit 

Company of Maryland to strike out certain testimony 
and exhibits as set forth on page 1074 of the Statement 
of Evidence. j 

43. In decreeing that the Fidelity and Deposit Com¬ 
pany of Maryland is liable to the plaintiff for interest 
from March 5, 1923, in addition to the penalty of its 
bond. 

44. In holding that the Fidelity and Deposit Com¬ 
pany of Maryland is liable to the plaintiff as surety 
on the bond of Philips and Stephens for the amounts 
collected by John L. Philips in connection with the sale 
of lumber which is shown by the testimony to have been 
withdrawn from Sales Contract No. 1 and Schedule 
“A” attached thereto and thereafter turned lover to 

Philips and Stephens for sale. ! 

| 

45. In holding that the defendant John L.| Philips 
is liable to the plaintiff for moneys received by Frank 
T. Sullivan from the resale by him of the lumber pur¬ 
chased from Philips and Stephens over and above the 
amounts thereof received by said John L. Philips. 

46. In holding that the Fidelity and Deposit Com¬ 
pany of Maryland is liable to the plaintiff for the 



24 


amounts Collected by George M. Chambers insofar as 
such amounts were collected on account of the sale of 
lumber included in Schedule “A” of Sales Contract 
No. 1. 

47. In holding that the Fidelity and Deposit Com¬ 
pany of Maryland is liable to the plaintiff for the 
profits received by Frank T. Sullivan on account of 
the resale by him of lumber purchased by him under 
Sales Contract Xo. 1 and set forth in Schedules “D” 
and “F-(l)” of the Auditor’s report. 

48. In other respects apparent of record. 

ARGUMENT. 

In the interest of clarity and brevity, we shall pre¬ 
sent the argument for the appellant Philips under five 
general heads rather than take up the assignments of 
error in their order. These general heads are as fol¬ 
lows : 

1. Sales Contract Xo. 1 between the United States 
and Philips and Stephens, forming the basis of this 
suit, is a contract of outright sale and purchase, and 
did not constitute Philips and Stephens, or either of 
them, an agent or trustee for the United States. 

2. Equity has no jurisdiction of the case. If the 
United States has any action against the appellants, 
it is an action at law for money damages in which the 
appellants would be entitled to a trial by jury. 

3. There is a fatal variance between the allegations 
and the proof. The bill is based upon a conspiracy, 
which is not proved. 
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4. There is no conspiracy between Philips and Cham¬ 
bers established by the evidence. 

5. It. is not shown that the United States suffered 
any damage. The uncontradicted evidence is that the 
base prices which were fixed represented the fair value 
of the lumber at the time such prices were fixed. 

We shall discuss these five points in their order, and 
the discussion of each of them will necessarily involve 
other problems connected with or incidental to the main 
propositions. I 

In the discussion the appellee, the United States, will 
be referred to as the plaintiff and the appellants will 
be referred to as the defendants. 

First Point. 

Sales Contract Number 1 between the United States 
and Philips and Stephens, forming the basis of this 
suit, is a contract of outright sale and purchase, and 
did not constitute Philips or Stephens, or either of 
them, an agent or trustee for the United States. 

i 

The argument under this division of our brief will 
be directed to the Assignments of Error Numbers 6, 
7, 8, 9, 10, 12, 17 and 45. 

We now proceed to discuss the questions raised by 
the aforementioned Assignments of Error under the 
appropriate subdivisions as follows: 

An analysis of the contract will show thatl it is a 
sales contract and not one of agency as alleged in 
the bill of complaint and as now contended by the 
plaintiff'. \ 
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The charges of fraud and improper acts set forth in 
the Bill of Complaint, and more particularly in para¬ 
graphs 17,19, 20, 21 and 22 thereof, are based upon the 
claim and proceed on the theory that the contract be¬ 
tween the United States and Philips and Stephens, 
dated February 2.1, 1919 (a copy of which is appended 
to the Bill of Complaint as Exhibit C and appearing 
in the record at page 114), is not a sales contract but 
one of agency, or, to state it differently, that Philips 
and Stephens were not purchasers of the lumber, but 
agents merely employed by the United States to sell 
for its account its lumber to the trade for a fixed com¬ 
mission. This claim of the Government is stated many 
times throughout the Bill of Complaint. For example, 
in paragraph 19 it is alleged “That the said J. L. 
Philips and John Stephens sold for the United States 
under said arrangement or contract * * * lumber 

* * *?•; and again in paragraph 20 it is stated “That 

said J. L. Philips and John Stephens at all times pur¬ 
ported to act as the faithful agents and representatives 
of the United States in sale of said lumber under said 
contract.” 

If the parties to the contract upon which this suit 
is based had any reason to conceal their real intent, 
the question of the nomenclature employed is not im¬ 
portant'because of the settled principle that the names 
by which things are called will be disregarded in such 
circumstances. If, however, on the other hand, as in 
this case, there was nothing to hide, if the parties are 
intelligent beings and familiar with the use of the 
words employed in the instrument, then the designa- 
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lion of the contract itself, the parties and the acts to 
"be performed by them becomes important, and indeed, 
as has been held by many courts, controlling. These 
observations are important because at the outlet any 
' one seeking’ for the real interpretation of the contract 
is confronted with the description of the contract as 
“Sales Contract No. 1.” The question that immedi¬ 
ately presents itself is: Why the use of the word 
“Sales” and would it not have been just as easy to 
have used in its place the word “Agency” if lit was 
intended to create the relation of principal and agent 
between the United States and Philips and Stephens? 
The same can be said of the description of the con¬ 
tract as “Contract for Sale of Lumber,” appearing 
on the cover page. 

The most significant employment of a term; is the 
description of Philips and Stephens as “Purchaser”, 
after having recited that they were the “duly author¬ 
ized representatives,” not of the United Stales, but 
of the several mentioned lumber associations. The 
word “Purchaser” capitalized and describing Philips 
and Stephens is found in the contract twenty-five 
times. j 

Is it not a fair statement to say that it is absurd to 
contend that the parties to the contract understood and 
intended that, notwithstanding the explicit language 
in the contract, “The said J. L. Philips and John 
Stephens at all times purported to act as the faithful 
agents and representatives of the United States, etc.”? 
If such had been the case, why was it not so recited in 
the contract? 
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In transactions such as the one now under inquiry 
“Purchaser” is the legal antithesis of “Agent” or 
“Representatives”. It supposes dealing at arm’s 
length with the other party to the contract—it nega¬ 
tives any idea of a fiduciary relation. It was through 
no slip of the scrivener’s pen nor a momentary lapse 
of his attention that “Purchaser” was used where and 
as often as it was in the contract. It must be held— 
there is no escape from it—that such description was 
consciously and intentionally employed. This con¬ 
tract was drawn bv a lawvcr—a lawvcr for the United 

» •> V 

States. It was considered, approved and executed by 
intelligent business men; and it is a preposterous con¬ 
tention that it was not intended by all concerned that 
Philips and Stephens were purchasers from and not 
agents and representatives of the United States. 

Even if such x>lain language, indicative of the inten¬ 
tion of the parties, had not been used, the substance 
of the contract, and the rights and duties imposed 
therein created the relation of buyer and seller be¬ 
tween the parties thereto. It will not be a waste of 
time carefully to analyze the contract before inviting 
attention to the authorities and legal principles which 
should be applied to the question as to whether there 
existed the relation of buyer and seller or that of 
principal and agent. This we proceed to do, with 
italics our own. 

Article I is entitled “Material to be Sold”, and is 
in this language: 

“The United States shall sell and deliver to 
the Purchaser approximately One hundred 
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eighty-eight million, nine hundred and two thou¬ 
sand, seven hundred eighty-seven (188,902,787) 
feet of hard pine, spruce, hemlock, and fir lum¬ 
ber in lots of not less than one million (1,000,- 
000) feet, and the Purchaser shall receive, and 
pay for the same upon the following terms and 
conditions.” 

Here we have and contract for an outright sale of a 
certain quantity of lumber, in certain and definite lan¬ 
guage, and where, as in all true contracts to sell, one 
party agrees to sell and the other promises to buy, or 
to use the language of the contract, “to receive and 
pay for” the subject matter of the agreement^ 

Then follows the “terms and conditions” beginning 
with Article II under the heading “Inventory”, 
where, among other things, it is recited that “The 
Purchaser may refuse to purchase any lumber in¬ 
cluded under said additional inventories * * *;and: 

“The lumber specified in said inventories 
(hereinafter called ‘The Lumber’) shall be the 
lumber sold and purchased hereunder.” 

It is not necessary to comment on the quoted pro¬ 
visions of Articles I and II. The mere reading of 
them is sufficient to ascertain the real character of 
the agreement. 

Article III relates to the inspection and classifica¬ 
tion of the lumber by representatives of both sides of 
the contract, and in the event of non-agreement, by a 
third person, whose fee and expenses were i to be 
equally paid by the parties. Would such a provision 
naturally be found in an agreement of agency! Its 
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very spirit negatives any such idea. On the other 
hand such a provision would very properly be incor¬ 
porated in an agreement where one party sells and 
the other buys. 

That the understanding was ever in the minds of 
the parties that the contract was one of sale is evi¬ 
dent from this language used in the last portion of 
Article III: 

“The Purchaser shall be under no obligation 
to receive or pay for any partially worked lum¬ 
ber.” 

One of the most important sections of the contract 
is Article IV, designated “Shipping”. It first pro¬ 
vides for the yardage handling and shipping of the 
lumber on shipping instructions. Then it is agreed 
that: 

'“Title to the lumber shall pass on loading 
and no further responsibility shall attach to the 
United States in respect thereto.” 

This paragraph alone is sufficient to impress upon 
the contract the character of a sales agreement. It is 
inconceivable that anyone signing the contract with 
such a provision in it would have the remotest notion 
that the arrangement contemplated thereby would be 
one of agency. When the foregoing is coupled, as it 
must be, with what immediately follows, the position 
of the Government with respect to the true interpreta¬ 
tion of the agreement is without any foundation 
whatsoever—it is absurd. After providing that title 
shall pass on loading and that all responsibility of the 
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United States shall cease (no matter what might he the 
condition of the lumber sold and the need of adjust¬ 
ment of just complaints), Article IV continues:: 

“The Pur chaser shall give shipping instruc¬ 
tions for all lumber in lots of less than two mil¬ 
lion (2,000,000) feet, on or before May 1, 1919. 
The Purchaser shall give shipping instructions 
for all lumber in lots exceeding two million 
(2,000,000) feet on or before August 1, 1919.” 

This last quoted paragraph when considered with 
the requirement of Article VI that the Purchaser must 
pay for all lumber “within 90 days from the loading 
of the lumber” amounted to no more and no less! than 
an outright sale of the lumber and an agreement by 
Philips and Stephens to receive one portion, in all 
events, on or before May 1, 1919, and to pay for it 
within 90 days thereafter; and to receive the remain¬ 
der, in all events, not later than August 1,1919, and to 
pay for it within 90 days after such date. Xo matter 
what should be the success of Philips and Stephens in 
reselling the lumber, no matter what the condition of 
the market might be, they were obligated to receive 
and pay for within the times specified in the contract 
the entire quantity of lumber. If it had transpired, as 
undoubtedly it did in many instances, that the person 
to whom Philips and Stephens resold the lumber 
failed to pay therefor, it was of no import tp the 
United States, it was not its loss. Philips and, Ste¬ 
phens were obligated in all events to pay, no matter 
whether their vendees paid or not. If the lumber had 
been damaged in transit from the original loading 
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place, and there must have been many such occur¬ 
rences, it was not the Government’s loss, it was not its 
lumber any more. If when the 1st of August, 1919, 
came, Philips and Stephens had been unable to take 
all of the lumber and had said to the United States: 
“We are very sorry, we have tried as hard as we could, 
but we canont move the remainder of the lumber; the 
deal is off,” what would have been the answer? What 
could the officials of the Government have done but to 
have sued both Philips and Stephens and their bonds¬ 
man? And would this or any other court have held 
that the Government would not have been entitled to 
recover the base price of the lumber not taken and paid 
for by them? Or suppose, under the same circum¬ 
stances, Philips and Stephens had said: “We are very 
sorry, we cannot move the remainder of lumber. We 
of course have to take it, so ship to our own place of 
business and in ninety days we will pay the base 
price.” Whose affair would it have been if thereafter 
they had rehandled it in smaller lots—taking all the 
chances of a changing market and bearing all the at¬ 
tendant expense—at a different and even a higher 
price than that paid the United States ? And would 
the situation have been any different if they had done 
this a few days before August 1, 1919, so as not to be 
in default; or would it have made any difference had 
they ordered the lumber shipped to someone with 
whom they had a connection or their partners, so long 
as the Government received the price honestly deter¬ 
mined under the provisions of the contract. Such, in 
fact, was the nature of the transaction involving the 
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sale of lumber to Frank T. Sullivan which actually took 
place July 28, 1919, a few days before the expiration 
of the specified time, the retailing of which lumber 
consisted of several hundred small transactions over 
a period of nearly two years. 

Article V covers the fixing of the base price,! that is 
to say, the price of lumber at the place where it is lo¬ 
cated or, in other words, at its base (R. 117);. This 
was to be done by the representative of the Govern¬ 
ment and the Purchaser if in agreement, otherwise, 
there would be invoked opinion of a third person, 
whose fee and expenses were to be equally borne by 
both parties. Why, one naturally asks, was the con¬ 
currence of Philips and Stephens necessary if they 
were agents employed to sell the lumber for 'the ac¬ 
count of the United States ? And why should they as 
agents or representatives pay half of the arbitrator’s 
fee and expense? The answer is that they were not 
agents, but purchasers, dealing at arms length, and 
vitally interested in the establishment of the price 
which they would be obliged to pay. 

Article VI deals with “The contract price to Jie paid 
by the Purchaser to the United States”. Two methods 
%vere specified (a) the base price, less 12%, and (b) 
if the invoice price less freight exceeded the base price, 
the contract price was to be the invoice prijce, less 
actual freight, from the point of loading to the point 
of destination, less 12%. 

The first method applied to instances where ^Philips 
and Stephens sold the lumber to their vendees f. o. b. 


3k 
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the base, or where the lumber was located. It hap¬ 
pened that all the lumber was sold that way (R. 982- 
983). 

Sometimes lumber is sold at a delivered price, that 
is to say, the price f. o. b. its destination, as dis¬ 
tinguished from the base price, or the price f. o. b. the 
place where the lumber is located and where the ship¬ 
ment originates. The delivered price is made up of 
the base price, plus an estimated freight charge—the 
actual freight to be determined at destination. The 
net price received was increased or diminished in ac¬ 
cordance with the difference between the estimated 
and actual freight. For that reason in the second 
method “freight” is distinguished from “actual 
freight ”. The second method, therefore, was to take 
care of cases only where the lumber was sold at de¬ 
livered prices, as described above (R. 453, 977, 1009), 
and gave the Government the option of accepting the 
price fixed at the base, without regard to the freight, 
or of accepting the delivered price, less actual freight, 
thus protecting the United States against the possi¬ 
bility of error in estimating freight, thereby reducing 
the price below the price fixed at the base, or, to use 
the terminology of the contract, the “base price”. By 
these two sub-sections the parties established two def¬ 
inite methods of payment. Further in Article VI it 
is stipulated that: 

“The contract price determined in accordance 
with the provisions of subsections 1 or 2 of this 
Article shall he paid by the Purchaser to the 
United States at Washington, D. C., within 



ninety days from the date of loading the lum¬ 
ber. ’ ’ 


Thus it will be seen that a time certain was fixed by 
the parties for the payment of the contract price by 
Philips and Stephens—not by the persons or firms to 
whom they ordered the lumber shipped, as would have 
been the case if the agreement had been one of agency. 

Article VII is entitled “Use of Lumber by United 
States.” This provision permitted the use Of any 
lumber by the United States up to the time shipping 
instructions were given, or resale, if literal interpreta¬ 
tion is made. It amounted to a right of repurchase 
of the lumber, or a reduction of the amount contracted 
to be sold, as the case may be. It is important to note 
the use of the words “prior to the resale thereof by 
the Purchaser”. If Philips and Stephens were not to 
be the purchasers of the lumber from the Government 
on their own account, but were mere agents and rep¬ 
resentatives to sell the lumber for account of the 
United States, the word “ resale ” would not have been 
used. It would have read “prior to sale, etc.’. And 
another thing: If Philips and Stephens were agents, 
would not the United States have the right to use the 
lumber “contracted for”, as it is described, without 
the necessity of having it expressly so stipulated? 

Articles VIII, IX, X, XI, XII and XIII contain 
nothing that would in the slightest indicate the Philips 
and Stephens were to be the agents and representa¬ 
tives of the United States, nor are they inconsistent 
with a contract of sale. 
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Article XII is devoted to definitions. To avoid any 
possible misunderstanding, the parties thought it im¬ 
portant to again define the word “Purchaser” as “The 
party of the second part, their legal representatives 
and successors”. What is just as interesting is that 
they define “Invoice Price” as “The itemized price 
at which any lot of the lumber is billed by the Pur¬ 
chaser to their vendee ”. If this was not a contract of 
sale the persons or firm to whom Philips and Stephens 
ordered the lumber shipped would not be called their 
vendees. Such person or firm would be the vendees 
of the United States. 


II. 

The Agreement between Philips and Stephens and 
the United States was, by all legal tests, a Sales Con¬ 
tract. 

We now proceed to the discussion of the law and 
some of the many authorities dealing with the con¬ 
struction and interpretation of contract of character 
similar to the one now under inquiry. 

(a) 

The contract is not an agency contract. It la ( cks 
every fundamental element constituting the relation¬ 
ship of principal and agent. 

The agreement makes no provision for the retention 
of the title to the lumber in the United States, nor does 
there exist any restriction whatsoever upon Philips and 
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Stephens as to their price, terms of sale, manner of 
sale, or time of their complete dominion and control 
over the lumber, except what was needed for its use, 
nor is there any provision giving title to the United 
States to the proceeds of any resale. There is no op¬ 
tion or obligation to return to the United States any 
lumber not sold. There appears no agreement by which 
the sale is contingent upon a resale. Neither is the 
payment of the purchase price postponed until a resale 
takes place. There appears nowhere in the contract 
the words “agent”, “consign” or “consignment”, or 
any similar words of any phraseology purporting the 
existence of relationship of principal and agent. There 
is no expression of any fiduciary relationships. No¬ 
where between the four corners of the agreement can 
be found any suggestion that Philips and Stephens 
were to sell for and on behalf of the United States, or 
that anyone other than Philips and Stephens obligated 
to pay the purchase price of the lumber to the United 
States. 

(&) j 

An unerring test of a sales contract is the passing 
of the title from the seller to the huger. \ 

The contract expressly stipulates in Article IV that 
the title to the lumber shall pass from the United 
States to Philips and Stephens on the loading pf the 
lumber. The passing of the title is not even dependent 
upon any contingency. The time at which the title 
passes is absolutely fixed and determined. The one 
all-important characteristic of sale contracts is the 
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passing of the title in the property from one party to 
another. 

The case of Standard Fashion Co. vs. Magrenc- 
II oust on Co.. 258 IT. S. 34(3, 66 Law Ed. 653, involved 
the interpretation of a contract which was termed by 
the parties an “agency” contract, and among other 
things provided for a return to the manufacturer of 
merchandise which had not been sold within a specified 
lime, and allowed to the manufacturer a certain regu¬ 
latory power over the conduct of the business of the 
retailer. The contract was, however, held to be one 
of sale as the Court said: 

“Full title and dominion passed to the buyer. 

While this contract is dominated one of agency, 

it is perfectly apparent that it is one of sale. 

Straus r. Victor Talking Machine Co., 243 U. S. 

490, 61 Law Ed. 866.” 

McGaic rs. Uenway, 120 Md. 197. In this case the 
Court held that the passing of the title was the cardinal 
difference between a sale and the relation of principal 
and agent. See also: 

Donlan and Henderson v. Turner, etc., Co., 275 
Fed. 61. 

Mishawaka Woolen Mfg. Co. v. Westveer, 1.91 
Fed. 465. 

(c) 

Another test is the creation of the relation of debtor 
and creditor. 

Xot only did the title of the lumber pass from the 
United States to Philips and Stephens, but, by the ex- 
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press provisions of the contract, the latter were un¬ 
conditionally obligated to pay the purchase price. 
Such an obligation creates the relationship of debtor 
and creditor and such a relationship creates a con¬ 
tract of sale. 

23 R. C. L., page 1218, Title “Sales”, where the 
author says: 

“One of the most material considerations in 
determining whether a particular transaction is 
a sale or consignment for sale on account of 
the consignor seems to be whether there arises 
at the time of the consignment the relation of 
creditor and debtor between the consignor and 
consignee. If no liability arises, the transac¬ 
tion is usually regarded as a consignment fox- 
sale. On the other hand, if a liability to pay a 
fixed price for the goods, or other reasonable 
value arises at the time of the consignment, the 
transaction is usually i-egarded as a sale con¬ 
tract transferring the title to the consignee.” 

In support of this, many cases are cited—State and 
Federal. 

In Fleet v. Hertz, 201 Ill. 591, 94 Am. St. Rep. 192, 
the Court was called upon to interpret the contract 
for the disposal of goods and while the particular 
contract under consideration was held to be one of 
agency, since it was a pure consignment, the Court laid 
down the true test of a sales contract, as follows: 

“In Chiekering v. Bastress, 130 Ill. 200, 17 
Am. St. Rep. 309, and in Peoi-ia Mfg. Co. v. 
Lyons, 153 Ill. 427, 38 N. E. 661, the instruments 
to be construed created the relation of debtor 
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and creditor between the parties, and indicated 
unmistakably that the transactions were sales 
of the property.” 

See also: 

Bryant r. Swafford Bros. Dry Goods Co., 214 
V. S. 279, 53 Law Ed. 997. 

In re Columbus Buggy Co., 143 Fed. 859, where 
it was said: 

‘‘An agreed price, a vendor, a vendee, an 
agreement of the former to sell for the agreed 
price, and an agreement of the latter to buy for 
and to pay the agreed price are essential ele¬ 
ments of a contract of sale.” 

Not only are Philips and Stephens obligated to pay 
the purchase price, but under the terms of the agree¬ 
ment the purchase price must be paid within a time 
certain, to-wit, ninety days from the date of the load¬ 
ing of the lumber on the cars furnished by the United 
States. Therefore it can not be said that the time of 
the payment of the purchase price is dependent upon 
some future contingency. The time of payment is 
definitely determined and it constitutes the strongest 
evidence that a contract of sale was intended between 
the parties. 

In the case of Arbuckle Bros. r. Kirk pat rick, 98 
Tenu. 221. 36 L. R. A. 235, the contract there under 
consideration was designated a “Special Selling 
Factor” appointment. Among other things it pro¬ 
vided that until sold, the goods should remain the 
property of Arbuckle Bros, with title in them and 
merely held by Kirkpatrick as factor. It did, how- 
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ever, provide that Kirkpatrick should guarantee the 
sale of each consignment and payment therefor within 
sixty (60) days from date and should, as Philips and 
Stephens did in the present case, assume all risk as to 
the credit of the parties to whom the goods should be 
sold, and that Kirkpatrick should make the collections, 
and should insure Arbuckle Bros, against any decline 
in price of the unsold goods. Because of the absolute 
requirement of payment by Kirkpatrick, the contract 
was held to be one of sale, the Court saying: 


“All must be paid for in sixty (60) days, 
whether sold or not. There is no stipulation 
to buy at the expiration of sixty days, but the 
contract clearly contemplates a payment with¬ 
out further bargain when that time arrives, and 
implies a present sale, on a credit of sixty 
days. ’ ’ 

The same proposition was laid down in Arbuckle 
Bros. r. Gates, 95 Va. 802, 30 S. E. 496—another lead¬ 
ing case on this point. See also Buffum v. Dpscher, 
1 Xebr. 736, where the court held that if the goods are 
delivered to the consignee under such circumstances 
as to confer upon him absolute dominion over them, 
and he becomes bound to pay the stipulated price for 


them at a certain time, the transaction amounts to a 


sale. 


To the same effect see Peek v. Heim, 127 Pa. St. 
500, 14 Am. St. Rep. 865. 

The obligation imposed upon Philips and Stephens 
to pay the purchase price in ninety days from the date 
of loading is not contingent upon any resale by them 
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of the lumber. The contract binds them to pay within 
the designated time and they must pay according to 
the terms of the contract irrespective of any resale by 
them. An obligation of this sort imposed on an as¬ 
signee of goods conclusively establishes the relation¬ 
ship of buyer and seller. 

Lemp v. Ryus, 7 Col. Apps. 37. 

House v. Beak, 141 Ill. 290, 33 Am. St. Rep. 
307. 

(d) 

The method, time and conditions of payment are not 
inconsistent with sales contract. 

The method of determining the amount due or to 
be paid by Philips and Stephens to the United States 
is in no respect inconsistent with sale contracts. Pur¬ 
suant to Article VI of the contract, flat price for the 
lumber was fixed by the parties and from such price 
12 per cent thereof was deducted—the balance repre¬ 
senting the amount due the United States. The Ar¬ 
ticle further provides that the contract price to the 
United States may be determined and contingent upon 
the price that Philips and Stephens receive from their 
vendee. As a matter of fact, however, this latter pro¬ 
vision for determining the contract price was never 
availed of by the parties as all the lumber was ac¬ 
cepted at the base price at the base locations. As a 
matter of law, however, the fact that the price re¬ 
ceived by the United States was to be, in some in¬ 
stances. measured by the price that Philips and 
Stephens were to receive, does not prevent the trans¬ 
action from being a sale. 
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McGaiv v. Ilanway, 120 Md. 197: In this case cer¬ 
tain canned goods were shipped to brokers under an 
agreement that they should advance the shipper one 
dollar and fifty cents a case; and, in addition, when 
the goods were sold, that they should pay the shipper 
all that they might receive from the sale oyer one 
dollar and fifty cents a case, less certain costs, interest 
and brokerage. The transaction was held to be a 
sale. 

Donlan and Henderson v. Turner Etc. Co., 27.) Fed. 
71: In this case the contract provided that the vendees 
should market and sell the lumber for the highest 
market price obtainable. In remarking upon the con¬ 
tract, the court said: 

“Proceeding to the character of the contract, 
it has all the elements of sale, and only enough 
of the indicia of agency to give some color to a 
claim of the latter. The lumber inventoried 
and the $20 per thousand paid, the absolute 
property in lumber and money respectively 
vested in the defendant and plaintiffs beyond 
return, recall, or repayment. Thereafter plain¬ 
tiffs have no interest in the lumber, save that 
it be resold for the purposes of the contract 
* * *. Resale is in accordance with defend¬ 
ant 's judgment of time, place, person, price and 
terms, save to be in reasonable time and:for the 
highest reasonably obtainable price. The pro¬ 
ceeds are defendants, as is any loss of them, 
plaintiffs, having no interest therein, but only 
in the price as the measure of what, if anything, 
becomes due them from defendant on resale.” 

The contract contains no restrictions expressed or 
implied as to the control of Philips and Stephens over 



44 


the lumber after delivery. They are privileged to 
sell at any price whatsoever. They have complete 
control over the manner of sale and terms of sale. 
The United States has no say in the matter. As a 
matter of fact they can sell or not as they see fit. 
Such a power conferred is in complete harmony with 
sales contracts and is in every respect repugnant to 
agency contracts. 

This rule of law is clearly laid down in Vol. 35 Cye. 
291—Sales, where the author says: 

“So. where the transaction is such that the 
consignee acquires complete dominion over the 
goods with a right to sell them upon such terms 
and conditions as he may see fit, and is bound 
to pay the consignor a stipulated price there¬ 
fore, it amounts to a sale and delivery, and the 
title passes to the consignee * * 

The contract involved in Chickeriitg r. Bastress, 130 
111. 206. 17 Am. St. Rep. 309 provided, among other 
things, that the prices at which Bastress was to take 
the pianos or goods were to be agreed upon and ex¬ 
pressed in the invoices. He was to pay all freight 
charges and costs of shipment, and was at liberty to 
sell the goods at any price he saw fit. This contract 
was held to be a sales contract, the Court giving the 
following reasons: 

“In our opinion, it was not a contract of bail¬ 
ment, and the provisions authorizing Pelton & 
Co. to determine solely for themselves at what 
price they would sell the pianos from their 
store, is almost conclusive that in reality they 
were not acting as the agents or factors of the 
Cliickerings * * * 
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The ease of White, Ex parte, L. R. 6 Ch. Apps. 397, 
is a leading case on this proposition. In that base it 
was held by the English court that a person toj whom 
goods are consigned to be sold, and who is at liberty 
lo sell them at any price and on any terms he pleases, 
he paying a fixed price for them to the owner, is not 
an agent, but a vendee. On this point it was said: 

“If the consignee is at liberty, according to 
the terms of the contract between him and the 
consignor, to sell at any price he likes and re¬ 
receives payment at any time lie likes, but is 
bound, if he sells the goods, to pay tlie con¬ 
signor for them at a fixed price and at a fixed 
time, in my opinion, whatsoever the parties 
may think, their relation is not that of principal 
and agent.” 


The case of Mennis v. Manning & Co., 136 Til, Anns. 
406 is a leading case and there the Court considered 
a contract for the sale of teas, coffees, spices and other 
similar goods whereby the retailer was to receive 
goods and sell them to persons who wished to buy. 
The retailer guaranteed the payment of the gqods up 
to a certain sum. He agreed to remit to Manning & 
Co. within ten days from the date of the arrival of 
the shipment of goods. The contract was held to be 
one of sale and we here quote the important portion 
of the Court’s opinion as follows: 


“There is no contention that the goqds de¬ 
livered by appellee were to be returned. Hun- 
gerford (agent) was certainly only requested to 
return the money value of the goods. He there¬ 
fore became a debtor for the goods and the title 
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to them vested in him and the transaction be¬ 
came a sale. Longergan vs. Steward, 55 Ill. 49. 
The fact that Hungerford was to remit within 
ten days after the shipment of the goods to him 
shows that the transaction was one of sale, for, 
if he was merely an agent, he could not be ex¬ 
pected to remit or pay for the goods until he 
had sold them. Xo credit was extended to the 
customers of Hungerford by appellee; his sales 
were personal obligations to him with which 
appellee had no concern. He could sell for cash 
or credit as he saw fit, and appellee was in no 
way to receive anything from the purchasers 
of the goods from Hungerford. The relation 
of buyer and seller did not exist between appel¬ 
lee and Hungerford’s customers; he could dis¬ 
pose of the goods as he saw fit, with only the 
obligation to pay their value to appellee at their 
fixed price. There was no arrangement whereby 
the title to the goods was to remain in appel¬ 
lee, nor did appellee reserve the right to re¬ 
take them.” 

(«) 

The right of the Government to recall any of the 
lumber does affect character of contract; and the fact 
that Philips and Stephens could not return the unsold 
lumber is conclusive that it teas a contract of sale. 

In the case of Sutton v. Baker, 91 Minn. 12, the de¬ 
fendant sought to avoid the payment for certain goods 
on the ground that he was agent and not the debtor of 
the plaintiff. Certain goods was sold to the defend¬ 
ant by the plaintiff under a contract which provided 
payment by the defendant for the goods within sixty 
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(GO) days, the appointment of the defendant as agent 
of the plaintiff, and the right by the plaintiff; to re¬ 
cover any goods not paid for. The agreement was held 
to be one of sale and not of agency, the Court holding: 

“The price of the articles therein (referring 
to the contract) was specifically fixed with defi¬ 
niteness and certainty as well as the number of 
each kind. There was an absolute promise to 
pay within sixty days, in accordance with the 
agreed price * * There was an absolute 

transfer of possession and the ownership of the 
articles. The plaintiff was without authority 
to regulate the price or terms of sale. The de¬ 
fendant could do as he pleased with the; goods, 
and sell them at any price satisfactory to him¬ 
self, either at a profit or at a loss. There was 
no provision for a return of any goods; to the 
plaintiff, except as he might exercise liisi option 
to cancel the contract and take back such as 
defendant might then have on hand.” 

The ease of Mishawaka Woolen Mfg. Co. v. West- 
veer , 191 Fed., 465 arose out of a contract for the 
sale of goods which provided that title should iremain 
in the vendor until full payment was made; that upon 
default or insolvency of the purchaser, the Ivendor 
might take possession of such goods which ; should 
remain unsold, but that such retaking should not affect 
the purchaser’s liability for payment. The proceeds 
of the sale of the goods was the property of the pur¬ 
chaser. It was held: 

“More than this, there is nothing in the agree¬ 
ment which purports to reserve or to give title 
to the vendor in any of the proceeds of sales, 
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whether received in the form of notes, accounts 
or cash.” 

Under the terms of the agreement, Philips and Ste¬ 
phens are obligated in law not only to pay for all lum¬ 
ber delivered but they have no option to return any of 
the lumber not sold by them. It is a well settled doc¬ 
trine that if the assignee has no option to return any 
of the property not sold by him, then such a relation¬ 
ship is that of buyer and seller. 

Ludvigh v. American Woolen Co., 231 U. S. 522, 
58 L. Ed. 345. 

In re Mart in-Vernon Music Co., 132 Fed. 983. 
In re Columbus Buggy Co., 143 Fed. 859. 
Coweta Fertilizer Co. r. Brown, 1(53 Fed. 162. 

In Dr. Miles Medical Company v. John D. Park & 
Sons Co., 164 Fed. 803, a contract purported on its 
face to be one of consignment and to make the pur¬ 
chaser agent for the vendor, with the provision that 
the title to the goods should remain in the vendor until 
sold to the ultimate purchasers. The Court, however, 
held that the contract there involved was one of sale 
and among other things said: 

“There are too many features which seem 
inconsistent with a mere agency or commission 
agreement. All the responsibility of an owner 
seems cast upon the so-called ‘Consignee’. He 
is not given the right to return goods un¬ 
sold # * 

Ellot-Kendall Shoe Co. v. Martin, 222 

Fed. 861. 
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(/) 

The requirement to furnish statements of sales by 
Philips and Stephens does not change the contract to 
one of agency. 

i 

The provision in the agreement that Philips and 
Stephens shall from time to time furnish statements 
and reports on the progress of the performance of 
the contract does ont change the character of the: agree¬ 
ment. The object and purpose of the reports were 
simply to keep the United States informed as tjo sales 
made by Philips and Stephens, for it was originally 
intended, although not carried out, that under Section 
2 of Article VI the price due the United States from 
Philips and Stephens was based upon the price Philips 
and Stephens received from their vendees. Such a 
stipulation, although availed of, does not destroy the 
sales character of the agreement. 

I)r. Koch Vegetable Tea Co. r. Malone (Tex. Civ. 
Apps.) 163 S. W. 662: In this case the purchaser of 
goods consigned to him was obligated to make reports 
of sales by him hut the court nevertheless held that the 
agreement constituted a contract of sale, notwith¬ 
standing that all goods unsold were to be returned to 
vendor at termination of contract. 

Letup v. Ryns , 7 Colo. Apps. 37: In this case the 
consignee of goods was required to furnish i weekly 
statements of sales made by him. The court construed 
the contract to be one of sale. 

In the case of McKenzie v. Roper Wholesale Grocery 
Company, 9 Ga. Apps. 185, 70 S. E. 981, the court held 
4 1c 
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the contract to be one of sale although the vendor re¬ 
quired a definite plan of accounting from the pur¬ 
chaser. 

In re Wells, 140 Fed. 572, the assignee of goods was 
required to make monthly reports as to resales made 
by him and the court held that the contract was never¬ 
theless a contract of sale. 

( 9 ) 

The use of the words “sale”, “purchaser”, “ven¬ 
dee”, “hup”, “sell”, “pap for” and the like, indicate 
conclusivelp that the parties intended the contract to 
he one of sale. 

While it is conceded that the parties cannot change 
the legal effect of an agreement by calling it something 
else, or using therein words or expressions typical 
of some other kind of agreement, it is nevertheless true 
that the use of apt words and expressions will throw 
considerable light on the intentions of the parties. 
Where the terms of an agreement are consistent with 
a contract of sale, the use therein of the aforemen¬ 
tioned i words clearly indicates that the parties in¬ 
tended a contract of sale. 

Mishawaka Woolen Mt'g. Co. v. West veer, 191 Fed. 
465, discussed supra: The court, on page 468, remarks: 

“The very use of such terms as ‘vendor’ and 
‘purchaser’ as used in the agreement would 
seem expressly to negative all idea of agency.” 

(h) 

The duty of Philips and Stephens to sell on their 
own account to their customers at their risk is incon- 
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sistent with the charge that the contract was one of 
agency. 

Nowhere in the contract can be found any indication 
or expression that any fiduciary relation existed be¬ 
tween the parties. There is nothing to show that Phil¬ 
ips and Stephens were to sell for or on behalf; of the 
United States. The lumber was billed to Philips and 
Stephens as such, and was paid for by Philips and 
Stephens as the purchaser. All resales were nkade in 
the name of Philips and Stephens and their vendees 
contracted with them as principals and not agents. 
There was no contract between the United States and 
the vendees of Philips and Stephens. Philips and 
Stephens were selling their own lumber to their own 
customers. 

Mennis v. Manning & Co., 136 Ill. App$. 40. 
Checkrower Co. v. Bradley & Co., 105 Iowa, 537. 

In Dr. Miles Medical Co. v. John D. Park & Sons 
Co., 164 Fed. 803, to which we have above referred, the 
court held the contract to be a contract of sale, be¬ 
cause, as the Court said, the purchaser or consignee 
“is selling for himself and upon his own account and 
risk”. 

In Standard Fashion Co. v. Mag ran e Houston Com¬ 
pany, 259 Fed. 793, the facts of which have heretofore 
been discussed, the Court held that the contract was 
one of sale for the reason that: 

“Full title passed from plaintiff to the de¬ 
fendant. The defendant was selling litis own 
goods to his own customers; it was not, under 
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delegated authority selling plaintiff’s goods to 
the plaintiff's customers.” 

(i) 

The Government drew the contract and all doubt 
must be resolved in favor of Philips and Stephens. 

If there can be any doubt as to the character of the 
contract between the United States and Philips and 
Stephens, the contract must be construed in favor of 
the latter under the authority of the leading case of 
Noonan v. Bradley, 9 "Wall. 394 (U. S. 19, L. Ed. 757), 
where it was decided that the contract must be con¬ 
strued most strongly against the party who drew the 
contract. In this case the Court said: 

“If there were any doubt as to the construc¬ 
tion which should be given to the agreement of 
the intestate, that construction should be adopted 
which would be more to the advantage of the 
defendant, upon the general ground that a party 
who takes an agreement prepared by another, 
and upon its faith incurs obligations or parts 
with his property, should have a construction 
given to the instrument favorable to him; and 
on the further ground that when an instrument 
is susceptible of two constructions—the 'one 
working injustice and the other consistent with 
the right of the case—that one should be favored 
which standeth with the right. Mayer v. Isaac, 
6 Mees. & W. 612.” 

Contracts made by the United States in transactions 
such as the one under consideration are to be construed 
in the same manner as those between individuals to 



ascertain the intent of the parties ( Ilollerbuch v. 
United States, 233 U. S. 165, 58 L. Ed. S98). 

As this contract was drawn by the officers of the 
Government and couched in their language (R. 149, 
1448), it must be construed most strongly against the 
United States just as in the case of a contract which is 
drawn by an individual and in his own language. See 
Garrison v. United. States, 7 Wall. 688, 690, 19 L. Ed. 
277; Med. Soe. v. Gilbrcth, 208 Fed. 899, 912; Shealy 
Government Contracts, Sec. 94, 95; Noonan v. Bradley, 
9 Wall. 394; 19 L. Ed. 757; Insurance Co. v. Wtight, 1 
Wall. 456, 17 L. Ed. 505; State v. Worthington, 7 Ohio 
171, 172 Ft. 1; Mt. Vernon II. Co. v. Wolf Co., 188 Fed. 
164; Christian v. First Nat. Bank, 155 Fed. 705. 

Counsel for the Government, in their brief and argu¬ 
ment below, relied on certain cases—a great many from 
the Federal Courts, to sustain their contention that the 
contract herein involved and now under consideration is 
one of agency. We assume that in their brief in this 
appeal they will cite those same eases, and we now pro¬ 
ceed to discuss them. In every instance there is some 
feature that distinguishes the facts in the cases relied 
upon by the Government, from the facts of the present 
case. 


Hereford v. Davis, 102 U. S. 235: 


This case merely decides that words used in such 
contracts as conditional sales, calling them leases, have 
no effect to change the real effect of the contract. 


Taylor v. Burns, 203 U. S. 120: 
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This case merely holds that the use of the word 
“sells” does not convert an agency contract or power 
of attorney into a transfer of title, when it is clear from 
the instrument that it merely is a power of attorney 
and that the donee of the power assumes no responsi¬ 
bility. 

Supreme Lodge Knights of Pythias v. Wethers, 
177 IT. S. 260: 

This case is to the effect that the position of the 
secretary of the order must be determined by his 
actual authority and not by the name given him. The 
court adopts Bouvier’s definition of an agent as “one 
who undertakes to transact some business, or manage 
some affair, for another by the authority or on account 
of the latter and to render account of it.” Everyone 
agrees to this definition but it does not affect the case. 
AVliat the case really held was that notwithstanding 
the secretary was described as being not the agent of 
the insurer, if his duties comport with that capacity 
he will be held to be an agent. 

Mitchell Wagon Co. v. Poole, 235 Fed. 817: 

This was a suit wherein the wagon company de¬ 
livered wagons to Poole under a contract of agency. 
Poole went into bankruptcy and the question arose as 
to whom the unsold wagons in Poole’s possession be¬ 
longed. The court held they belonged to the wagon 
company. 

The contract stipulated that the wagon company 
“do hereby appoint said party of the second part their 
agent for the sale of their farm wagons * * * ”. 
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And further: 

“The ownership to all wagons furnished un¬ 
der this or any previous contract or their pro¬ 
ceeds shall remain in the Mitchell Wagon Com¬ 
pany until settlement shall have been made by 
them. ’ ’ 

Thus it will be seen that in one of the most essential 
elements the above contract differs from the; one in 
this case. ! 

In re Galt, 120 Fed. 64: 

The facts and ruling in this case were exactly the 
same in every respect with the case of Mitchell Wagon 
Co. v. Poole, discussed just above. 

Midland Steel Sales Co. v. Waterloo Gas En¬ 
gine Co., 9 Fed. (2nd) 250: 

This case merely holds that a contract which pro¬ 
vides that personalty is sold but the quantity iwas to 
be determined by will, want or wish of the seller makes 
it unenforceable because of lack of mutuality.! 

Cold Blast Transp. Co. v. Kansas City Bolt, and 

Loch Co., 114 Fed. 77: 

7 ! 

Holds the. same as Midland Steel Sales Co. v.jWatcr- 
loo Gas Engine Co., discussed just above. But it also 
holds that as to goods actually delivered the contract 
is enforceable. 

Metro. Nat. Bank v. Benedict Co., 74 Fed. 1S2: 

Goods were delivered on consignment, with the under¬ 
standing that no part should remain unsold or unpaid 
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for by a time certain. Certain goods of the consignee 
were conveyed to the bank, but there was excepted 
therefrom goods on consignment. The court held that 
a failure to account for all goods might result in a 
breach of contract but would not convert the bailment 
into a sale. In that case there teas no agreement by 
the bailee to pay in all events as in this case. He 
merely agreed that they would be sold and paid for 
by the purchasers from him. 

A. Santaella <(' Co. r. Otto F. Lange Co., 155 
Fed. 719: 

The facts and ruling in this case are the same as 
in Midland <£ Co. v. Waterloo c C Co., 9 Fed. (2nd) 250, 
discussed above, namely, that goods sold subject to 
the will, want or wish of acceptor is not mutual and 
therefore unenforceable. 

John Deere Plow Co. v. M’David, 137 Fed. 802: 

The contract involved in that case was a pure con¬ 
signment. Among other things it provided: 

“9th. It is further agreed and understood 
that the goods and merchandise to be supplied 
hereunder are to be consigned simply, and that 
the title to and ownership of all goods and ar¬ 
ticles of merchandise consigned to said second 
party under the terms of this contract, and all 
proceeds of the sale of same shall remain vested 
in said first party, and be its sole property and 
subject to its order, until the full amount to be 
received for said goods, as herein provided, 
shall have been received by said party of the 
first part.” 



In re Columbus Buggy Co., 143 Fed. 859: 

This ease is cited in our brief because it gives the 
elements of sale, with all of which the present contract 
complies. These elements are as follows: 

“An agreed price, a vendor, a vendee, an 
agreement of the former to sell for the agreed 
price and an agreement of the latter to buy for 
and to pay the agreed price are essential ele¬ 
ments of a contract of sale.” 

It is true that the court held the contract under its 
consideration was a bailment because, as the! court 
said, II con tains no agreement of the receiver to pay 
any agreed juice for the goods," and that "It lacks 
the obligation of the receiver to pay a purchase price 
for the goods and the obligation of the furnisher to 
transfer the title to him for that price.” 

Ludvigh v. American Woolen Co., 188 Fed. 30: 

In this case the bailee had the right to return all 
goods unsold by him. The court properly held that 
contract a bailment or consignment. There vtas no 
obligation to pay for goods in any event. In that re¬ 
spect and in many others it differs from the ope now 
under consideration. 

(tenoral Electric Co. r. Brower, ‘221 Fed. |597: 

Contract specifically called Brower an “agent”; 
sales were on account of manufacturer and not guaran¬ 
teed by agent: compensation was on commission basis. 

Union Stock Yards, etc., v. Western Land $ 
Cattle Co., 59 Fed. 49: 
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Defendant undertook to transport plaintiff’s cattle 
to his farm at his expense, and there feed and care for 
them for several weeks, for the purpose of their being 
profitably marketed by plaintiff—agreeing to pay at 
agreed valuation for losses from any cause; his com¬ 
pensation to be money realized from sale above a 
stated price per head, after deducting expenses of ship¬ 
ment and sale. 

Bailment not a sale; no agreement to pay a price. 

Imdrigh r. American Woolen Co., 231 U. S. 522: 

Agreement between woolen manufacturers and a 
corporation formed to represent a firm of dealers in 
woolens, held to be consignment or agency, when net 
proceeds of sale were to be accounted for to consignor 
and assignee had right to return unsold goods. 

Berry Bros* v. Snowden, 209 Fed. 336: 

1. There was an agreement to store such goods. 

2. Court held, and properly, a consignment for sale, 
a bailment. 

3. Not in point. 

Comments on Plaintiff’s Interpretation of Sales 
Contract No. 1. 

YYe have confidence that the cases already cited on 
this brief show clearly that the contract is one of 
sale and not of agency—that if the contract is to be 
measured, for its meaning, by any of the tests laid 
down by the courts, it will be found to be a sales con- 
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tract, since there is in it an obligation on the part of 
the owner of the lumber to “sell and deliver” it, and 
a corresponding- duty stated in the contract on the part 
of Philips and Stephens to “receive and pay for the 
same.” (Article 1.) 

The relationship of debtor and creditor is obviously 
created, and that, after all, is the supreme test to be 
here applied. 

Counsel for (lie Government contend that Sales Con¬ 
tract No. 1 does not impose on Philips and Stephens 
the obligation to take the lumber on or before August 
1, 1919, and to pay the purchase price thereof within 
ninety days thereafter. Here is one of the ways they 
express it in their brief: 

“The provision of Article IV above,; is not 
equivalent to an undertaking by Philips and 
Stephens to take and pay for the lumber for 
which shipping instructions had not been issued 
at the expiration of the period fixed, nbr is it 
an agreement to deliver such lumber to Philips 
and Stephens at that time in consideration of the 
payment of the 'base price,’ and it has no effect 
to make the contract one of sale.” 

If they are legally correct that there is no obligation 
on the part of Philips and Stephens to take and pay 
for the lumber —all of it ultimately —it well may be 
that Sales Contract No. 1 is not a sales contract at 
all. If, on the other hand, we are right and they are 
wrong, that Philips and Stephens were bound; by the 
terms and provisions of the contract to take and pay 
for the lumber —all of it ultimately —then it wo;uld fol- 
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low, as the night follows the day, that Sales Contract 
Xo. 1 is in truth and in law a sales contract. 

Let the contract speak for itself: 

(a) “The United States shall sell and deliver 

to the purchaser approximately one hundred 
eighty-eight million nine hundred and two 
thousand seven hundred eighty-seven feet of 
hard pine * * * in lots of not less than one 

million (1,000,000) feet and the purchaser shall 
receive and pay for the same upon the follow¬ 
ing terms and conditions’’. 

Article I. 

(b) “The lumber specified in said inven¬ 
tories (referring to schedule A and the lumber 
that may be subsequently added) hereinafter 
called lumber, shall be the lumber sold and pur¬ 
chased hereunder.” 

Article II. 

That is to say, the thing sold was approximately or, 
“more or less”, 188,000,000 feet of lumber less the 
amount the United States may use for its own pur¬ 
poses (Article VI), plus the lumber that may be added 
to the 188,000,000 feet from time to time (Article II). 

(r) “From time to time upon receipt of ship¬ 
ping instructions the United States will 
promptly load lumber specified in said shipping 
instructions on cars furnished by it.” 

Article IV. 

(/]) “The purchaser shall give shipping in¬ 
structions for all lumber in lots of less than two 
million feet on or before May 1 , 1919. The pur¬ 
chaser shall give shipping instructions for all 
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lumber in lots exceeding two million feet on or 
before August 1, 1919.” 

Article IV. 

Can there be any doubt under the clause just quoted 
from Article IV that the purchaser is actually and 
legally required to give shipping instructions for “all 
lumber” —the lumber in lots of less than 2,000,000 
feet on or before May 1, 1919, and the lumber in lots 
exceeding 2,000,000 feet on or before August 1,11919? 
So that while it is true the United States was not ob¬ 
ligated to load any lumber unless and until shipping- 
instructions were furnished, it is nevertheless also 
true that the purchaser was required to elekr the 
entire transaction by giving shipping instructions for 
all of the lumber not later than August 1, 1919. 

(<?) “The contract price determined in ac¬ 
cordance with the provisions of Sections; 1 and 
2 of this Article shall be paid by the purchaser 
to the United States at Washington, I). C., 
within ninety days from the date of loadijng the 
lumbei\” 

Article XXVI. 

(/) “The title to the lumber shall pkss on 
loading (evidently to Philips and Stephens) and 
no further responsibility shall attach to the 
United States in respect thereto ” 

Article XXIV. 

Respectfully, we suggest that plaintiff’s counsel has 
fallen into another error when they assert that the 
contract, in effect, requires Philips and Stephens to re¬ 
sell the lumber. As Philips and Stephens were whole- 
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sale lumber men—not manufacturers of lumber at 
all—of course it was expected and contemplated that 
they would resell the lumber, but there is no provision 
anywhere in the contract that can be interpreted as 
imposing- upon them the duty to resell. In order to 
perform under the contract, it was necessary to set up 
some machinery to enable not only Philips and 
Stephens to perform but the United States Government 
to perform. The subject matter of this contract in¬ 
volved approximately 188,000,000 feet of lumber. It 
would require not less than 15,000 freight cars to 
carry it away and it would take hundreds, if not thou¬ 
sands, of laborers to inspect and load the lumber on 
the cars, and even if Philips and Stephens contem¬ 
plated, when they entered into the contract, to man¬ 
ufacture and use the lumber themselves—not resell it— 
it would have taken months to have it inspected, 
loaded and transported, but, as stated, Philips and 
Stephens were not required to resell the lumber. The 
provisions of Article IV above quoted, that requires 
Philips and Stephens to give shipping instructions for 
all of the lumber before August 1, 1919, does not sig¬ 
nify that they must resell it by that time or any other 
time, but it meant that they must take it—take it away 
—clear the government owned or leased premises of 
the lumber. 

It would seem, therefore, that the Government’s 
counsel lapses into another error when they say: 

“At the time of loading when the title passed, 
Philips and Stephens had long since dropped 
out of the transactions and their only remain- 
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ing- function was to account for the lumber so 
sold by them.” (P. 10.) 

We submit that the true legal situation under this 
contract was this: When Philips and Stephens gave 
shipping instructions to the United States it was; then 
and there the duty of the United Slates to ‘‘promptly 
load the lumber specified in said shipping instruc¬ 
tions” and that upon the loading of the lumber the 
title to the same passed from the United States to 
Philips and Stephens, and that it was not Philips and 
Stephens “who had long since dropped out of the 
transaction” but the United States that had dropped 
out of the transaction for “no further responsibility 
shall attach to the United States in respect thereto”. 
It is a manifest error, we submit, to construe this con¬ 
tract as requiring Philips and Stephens to account to 
the United States for the lumber sold by them to their 
vendees. The sales by Philips and Stephens to their 
vendees, so far as the United States was concerned, 
furnished the basis for an election by the contracting- 
officer as to prices that Philips and Stephens were to 
pay the United States and also furnished a date from 
which to ascertain the due date of Philipp and 
Stephens’ obligation to the United States to pay, The 
term “vendees” in the contract clearly meaiis the 
vendees of Philips and Stephens and not the vendees 
of the United States. The United States was very 
careful to wash it hands of all the sales when it in¬ 
serted in the contract the provision that “title to the 
lumber shall pass on loading and no further respon¬ 
sibility shall attach to the United States in respect 



thereto'’. If the vendees referred to in the contract 
were therefore the vendees of Philips and Stephens 
and not of the United States interesting legal conse¬ 
quences would flow therefrom, among them who would 
he the loser in the event of destruction of the lumber 
by fire or otherwise while in transit, and who would be 
the loser if the lumber was sold to the vendees on 
credit and such vendees failed to pay therefor. We 
imagine that the Government would not for a moment 
admit that the loss in either of such cases would fall 
upon the Government, and whether it would fall upon 
Philips and Stephens or their vendees would depend 
upon the nature and character of the contract made, 
not between the vendees and the United States, but 
between the vendees and Philips and Stephens. 

The Government's interpretation of sub-section 2 
of Article VI is also unsound. 

The view is advanced and the position taken that 
this sub-section really means that the contracting offi¬ 
cer in every case has the option and election of taking 
the invoice price instead of the base price, as consti¬ 
tuting the contract price. But the contract does not 
read that way. On the contrary it defines, in effect, 
the net invoice price to be the gross invoice price less 
the actual freight to flu* point of destination, less 
12%. Sub-section 2 contemplates, unmistakably, that 
there will first be an estimate of the freight (for in 
one line it refers to the “freight” and in another to 
“the actual freight”), and later an ascertainment of 
the actual freight after the lumber arrives at the 
“point of destination”, with the duty impressed on 
Philips and Stephens to furnish to the contracting 
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officer, as proof of the amount of the actual freight, 
the freight receipt. 

Defendants contend that this sub-section was only 
intended to cover sales at delivered prices, that is to 
say, where Philips and Stephens sold the lumber and 
agreed to deliver the same to the purchaser at the 
point of destination. This, of necessity, means that 
Philips and Stephens were to pay the freight and 
hence it was for Philips and Stephens to arrange with 
the railroad company for the transportation of the 
lumber, and likewise with the railroad company they 
were to estimate the freight that they (Philips and 
Stephens) were to pay, and afterwards Philips and 
Stephens were to determine with the railroad com¬ 
pany the amount of the “actual freight” and pay the 
same, and still later Philips and Stephens were to pro¬ 
cure from the railroad company the freight receipt 
and deliver it to the contracting officer. j 

This sub-section means that Philips and Stephens 
and no one else had to do with estimating “the 
freight”, ascertaining “the actual freight” to “the 
point of destination” and with procuring the “freight 
receipt” and they could have been charged with the 
doing of these things only upon the theory that the 
doing of them constituted parts of the sale of; lumber 
to their vendee. In other words, if Philips and 
Stephens sold the lumber f. o. b. cars at the place of 
loading, arrangements for the transportation! of the 
lumber, including the payment of the freight therefor 
and the receiving of the freight receipts, would not 
have been any part of the duty imposed upon! Philips 
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and Stephens, but would have been the business alone 
of the purchaser, not the seller of the lumber. 

Mr. Schultz, the legal adviser of the Director of 
Sales, drew Sales Contract No. 1. He testified in sub¬ 
stance that sub-section 2 of Article VI was put into the 
contract at the suggestion of some one in the office of 
the Director of Sales and that it was done for the pur¬ 
pose only of covering the sale of lumber at delivered 
prices, i. e., when Philips and Stephens sold the lumber 
to their vendees and contracted to deliver the same at 
the point of destination. At different points in Tiis 
direct examination and also in his cross-examination 
Mr. Schultz made this very clear and at one place in 
his testimony he said that there were no sales made 
under this section of the contract. 

III. 

It teas legally impossible for the United States and 
Philips and Stephens to have entered into an agency 
contract. 

Discretionary power granted to public officer can¬ 
not be delegated. 

The Act of Congress of July 9, 1918, under the pro¬ 
visions of which the lumber was sold to Philips and 
Stephens provides: 

“That the President be, and hereby is, au¬ 
thorized through the head of any executive de¬ 
partment, to sell upon such terms as the head 
of such department shall deem expedient, to 
any person, partnership, association, corpora¬ 
tion * * * any war supply, material and 

equipment, and any by-products thereof. * * *” 
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The act confers upon the President and the heads 
of the respective executive departments discretionary 
power to sell the lumber under such terms as they deem 
expedient. 

Passing for the moment the right of a public officer 
to delegate discretionary, or, in fact any power, to a 
person not an officer or employee of the United States, 
we proceed to discuss to what extent the power con¬ 
ferred by the statute could have been delegated 1 at all. 

One of the earliest cases and the one upon which 
most of the subsequent rulings on this question have 


been based arose in the District of Columbia. 


It was 


Clark v. The Corporation of Washington, 12 Wheat. 
40, where Congress authorized a lottery to be conducted 
by the Corporation of Washington. The power to 
conduct a lottery was in turn delegated by the Corpora¬ 
tion to an individual and the right to do so was ques¬ 
tioned in that case. Upon review by the Supreme 
Court of the United States Chief Justice Marshall held: 


“The power thus cautiously granted is de¬ 
posited with the Corporation itself without an 
indication that it is assignable. It is to be ex¬ 
ercised, like other corporate powers, by the 
agents of the Corporation under its control. 
While it remains where Congress has placed it, 
the character of the Corporation affords some 
security against its abuse; some security that 
no mischief will result from it than is insepara¬ 
ble from the thing itself. But if the manage¬ 
ment, control and responsibility may be trans¬ 
ferred to any adventurer who will purchase, all 
the security for fairness, which is furnished by 
character and responsibility, is lost.” 


! 
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The decision in the Clark case was the basis of the 
ruling of this Court in Kerr v. Ross, 5 App. D. C. 241. 
Congress conferred on the Commissioners of the Dis¬ 
trict of Columbia power to make and enforce plumbing 
regulations. The Commissioners delegated this power 
to a Board of Examiners and their action in that re¬ 
gard was questioned. It was held that the Commis¬ 
sioners could not delegate that power as it was dis¬ 
cretionary, the Court holding: 

“The principle of law is thoroughly well es¬ 
tablished, that powers entrusted to the gov¬ 
erning bodies of municipal corporations, to be 
exercised according to their discretion, for the 
public good, cannot be delegated by them in turn 
to other agents of their own creation except 
Vhere the power to do so is also conferred. 

Clark v. Manor, etc., of Washington, 12 
Wheat, 40, 1 Dillon Corp. Sec. 96, and 
cases cited.” 

While it is true that the case just cited deals with 
powers conferred on municipal officers the principle es¬ 
tablished therein is applicable to other public officers. 
It is true that the question has arisen with respect to 
powers sought to be delegated by municipal corpora¬ 
tions and officers more frequently than in other cases. 
In 29 Cyc. 1433, under the subject “Officers” a distinc¬ 
tion is properly drawn between ministerial duties and 
discretionary or judicial powers. Among other things, 
it is there laid down that “Discretionary or judicial 
powers, finally, may not, in the absence of statutory 
authority, be delegated.” Cases in support of this 


proposition from thirteen states of the Union are cited 
in the foot notes. 


One of the cases cited is Birdsall v. Clark, 73'N. Y. 
73, 29 Am. St. Rep. 105, where the work of construct¬ 
ing sidewalks was reposed in the discretion qf the 
Common Council. The Common Council delegated 
the power conferred on them to the Superintendent 
of Streets. Action was brought by one of the prop¬ 
erty owners and it was held such power could not 
be delegated. There is appended to the decision in 
Bird sail v. Clark, supra (29 Am. St. Rep.), an exten¬ 
sive note by the reporter discussing and quoting from 
the leading cases on this question. The note is full 
and voluminous and Your Honors are respectfully 
referred thereto. 

To the same effect was the decision of the Supreme 
Court of the United States in the case of East Hart¬ 
ford v. Hartford Bridge Company, 10 How. oil, 13 
L. Ed. 518. The Court there relied upon its former 
decision in Clark v. The Corporation of Washington, 
supra, and held, with respect to the city council: 

‘‘Its members are made by the people, agents 
or trustees for them on this subject, and can 
possess no authority to sell or grant their 
power over the trust to others.” 


An examination of the contract will show that 
Philips and Stephens could sell the lumber to their 
vendees on such terms and conditions with respect 
to payment they saw fit. Philips and Stephens had 
a right, if they so decided, to take a chattel mort¬ 
gage from their vendees for the amount of the pur- 
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chase price of the lumber. They could sell it to their 
vendees for such price as they desired, so long as 
the United States received at least the base price 
and was paid in cash and in full therefor within ninety 
days after shipping instructions were given. Philips 
and Stephens could sell the lumber to whom they 
wished, and it was for them to determine the re¬ 
sponsibility of their vendees and the character of their 
business. If the contract is one of agency clearly it 
is in violation of the provisions of the statute, and 
would amount, taking that view of the contract, to a 
delegation of the power and the discretion which Con¬ 
gress reposed in the President and the heads of the 
respective Executive Departments. 

IV. 

If the contract is open to tivo constructions, by one 
of which it would be lawful and the other unlawful, 
the former must be adopted. 

I; will be seen from the Act of July 9, 1918, under 
which the lumber was sold and from a consideration 
of the decisions cited above, that the only legal 
method by which the Act could be carried into effect 
was to sell the lumber. The attorneys for the Gov¬ 
ernment who took part in the negotiations leading to 
the sale of the lumber to Philips and Stephens and 
the officers of the Government employed in carrying 
it out all testified that it was their purpose to enter 
into a sales contract. The attorneys for the Govern¬ 
ment contended that it would have been illegal to 
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have entered into an agency agreement. This being 
so, if the contract is ambiguous, which we do nbt for 
a moment concede, it must be held that the contract 
is one of sale and not of agency. This proposition 
is supported by eminent authority. In the case of 
Hobbs v. McLean, 117 U. S. 5G7, 29 L. Ed 117, the 
Supreme Court was called upon to interpret the con¬ 
tract and an assignment of claims against the United 
States, and the question there was whether or not an 
assignment however made was in violation of Section 
3477 and 3737 of the Revised Statutes, or whether it 
is merely an assignment of an ascertained amount due 
the assignor. The Court held the contract and as¬ 
signment valid on the following grounds: 

“But if the articles of partnership: were 
fairly open to two constructions, the presump¬ 
tion is that they were made in subordination to 
and not in violation of Sec. 3737; and if they can 
be construed consistently with the prohibitions 
of the section they should be so construed. For 
il is a rule of interpretation that where a con¬ 
tract is fairly open to two constructions by one 
of which it would be lawful and the other un¬ 
lawful, the former must be adopted. Wliart 
Ev. Sec. 654; Best. Ev. Sec. 346, 347; Shaw r. 
Wilson, 9 Cl. & F. 397; Moss v. Bainbridge, 18 
Beav. 47S; Lorillard v. Clyde, 86 X. Y. 384; 
Mandal r. Mandal, 28 La. Ann. 556.” 

Hobbs v. McLean, supra, was followed in the case 
of Mantling v. Elliott, 9 App. D. C. 71, in which sub¬ 
stantially the same questions of construction and 
interpretation were involved, and where at page 81, 
this court said: 


“Bui, as said by tlie Supreme Court, in the 
ease already referred to, if the contract sued on 
is fairly open to two constructions, the pre¬ 
sumption is that it was made in subordination 
to and not in violation of Section B7B7; and if 
it can be so construed consistently with the pro¬ 
hibition of the section, it should be so construed. 
For it is a well-settled rule of interpretation 
that where a contract is fairly open to two con¬ 
structions, by one of which it would be lawful 
and the other unlawful, the former must be 
adopted. Hobbs v. McLean, supra.” 

Y. 

Concerning Preliminary Negotiations. 

On January 8, 1919, a joint conference was held 
in "Washington between the several construction bu¬ 
reaus of the Government, the "War Industries Board, 
committees on disposal of surplus stocks of building 
material, and several associations and representatives 
of the building material industries, including the lum¬ 
ber industry (See Hxhibit A to Bill of Complaint. 
Record J2.) The purpose of this conference was to 
discuss the disposal of surplus stocks of building ma¬ 
terial. Nothing definite was accomplished at this con¬ 
ference. 

Philips and Stephens were not manufacturers of 
lumber; were not present at the first meeting and 
knew nothing about it until afterwards. 

Another meeting was called for January 20, 1919 
(See Exhibit “B” to Bill of Complaint. Record 71). 
In the interim Philips and Stephens were prevailed 



upon by the Georgia Florida Saw Mill Association 
to come to Washington with its representatives with 
a view to having Philips and Stephens dispose of the 
lumber theretofore sold by the members of the Asso¬ 
ciation to the Government, should the Association de¬ 
cide to take such lumber off the hands of the Govern¬ 
ment. Philips and Stephens attended the meeting of 
January 20, 1919; and on behalf of the Association 
a proposal was submitted for the disposal of the sur¬ 
plus lumber (A copy of this proposal being set out 
in pages 14, 15, 16 and 17 of the Bill of Complaint. 
Record 11, 12, 13). The proposal by its terms) espe¬ 
cially paragraph 8, amounted to an agency contract, 
and objection to it was promptly interposed by Mr. 
Saeger, the legal adviser to Assistant Secretary of 
War, on the ground that the proposal if accepted 
would amount to an agency contract, Saegar stating: 


I was suggesting on this proposi¬ 
tion, if you would put it on a basis where the 
buyer agrees to buy and the seller agrees to 
sell at a price to be determined in whatever 
way they figure out, it would be determined in 
whatever way they figure out, it would be rather 
a selling contract than an agency contract.” 
(R. 105!) 


The conference had been progressing satisfactorily 
until Saeger announced that an agency contract! would 
be illegal. The meeting thereupon broke up, or, to 
use the language of Humphrey, who presided at the 
meeting, it “terminated” (R. 798). Humphrey aban¬ 
doned hope of getting the lumber industry itiself to 
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buy the lumber outright (E. 799). The representa¬ 
tives of lumber industry stated that they did not have 
the machinery or the means to handle it, and were not 
organized for that purpose—it would not be feasible 
(E. 799). The lumber people left the scene and went 
home (E. 975). 

At Humphrey's suggestion he was to meet Philips 
and Stephens next morning to discuss the legal phases 
of the matter (E. 79S-975). In the meanwhile Philips 
and Stephens, knowing that the lumber had to be 
bought outright, and realizing that the lumber industry 
could not and would not purchase it outright decided 
to purchase the lumber themselves (E. 975). They 
met Humphrey at his office and were informed that 
the opinion of Sager expressed the day before that an 
agency contract would be illegal had been confirmed. 

As throwing light on what was in the minds of the 
parties interested in the making of contract it is im¬ 
portant to observe that Hare, the Director of Sales, 
and who signed the contract, testified that he was told 
by Saeger, and probably by Schultz, that the Govern¬ 
ment would not legally enter into an agency agree¬ 
ment for the disposal of the lumber, and that Saeger \s 
advice was reason for the contract being drawn—its 
final form (E. 422). Hare also testified that by the 
terms of the contract Philips and Stephens were the 
purchasers of the lumber (E. 422) and that the con¬ 
tract was a sales contract (E. 423). 

Schultz, the legal adviser for the Director of Sales 
and who drew the contract, testified that Saeger made 
the statement and expressed the legal opinion that the 


Director of Sales could only make a sales contract, 
and such was the opinion of Schultz himself (R. 449). 
Saeger initialed the original contract as finally drawn. 

To return to the conference between Philips and 
Stephens and Humphrey on the morning- of January 
21, 1919. When it was discovered that the lumber 
industry had terminated negotiations new negotiations 
began between the Government and Philips and Ste¬ 
phens. At the meeting of the 21st a memorandum was 
handed Philips and Stephens by Humphrey, which has 
been introduced in evidence as Philips’ Exhibit No. 
3 (R. 800). What was in the mind of the Government 
agents is plain from the opening paragraph of the 
memorandum. It reads: 

‘A. The contract to be between the Govern¬ 
ment agencies having the surplus stock and the 
parties that will purchase the same.” j 

On January 22,1919, Humphrey wrote to Philips and 
Stephens enclosing a “Basis for Contract for the pur¬ 
chase of Government Surplus Lumber”. (See Philips 
Exhibit Xo. 4, Sheets 1 and 2 (R. 801). Two things 
are important to note in connection with thbse two 
papers, first, that it was clearly in the parties mind 
that Philips and Stephens were to purchase the lumber, 
and second that the contract was to be with Philips 
and Stephens in their individual and not representa¬ 
tive capacity. With this in mind the first draft of the 
contract was prepared by Schultz (Philips Exhibit 2 
R. 450). This preliminary draft, like the skeleton 
contract, was prepared with the understanding of all 
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parties that the Government was dealing with Philips 
and Stephens as individuals. It is true that the final 
draft referred to them as “the duly authorized repre¬ 
sentatives” of certain lumber trade associations, but 
it is clear from the uncontradicted testimony of Philips 
that such “deseriptio personae ” was written into the 
contract to enable the Government to make some claim 
that it was protecting the industry by selling the lumber 
to persons who were sympathetic with the lumber trade, 
and who in the resale and retail of it by them would 
do nothing to injure the market. The whole tenor of 
the contract and the bond itself with “J. L. Philips 
and John Stephens as principals” dissipates any doubt 
as to who were the real purchasers of the lumber. 

It is important at this point to consider the testi¬ 
mony of what might be called the Government’s “star 
witness’;’ the defendant John Stephens, especially that 
portion of his testimony wherein he states that all the 
parties to the contract intended to disguise the real 
arrangement. He said in substance that he under¬ 
stood that it was illegal to enter into an agency con¬ 
tract, and that the lawyers Saeger and Schultz would 
draw up a contract and disguise it as a sales contract, 
while in reality it would be an agency contract—in 
other words, as Stephens said “a subterfuge” (R. 813, 
823). Many things are evident from this statement 
of Stephens. In the first place it admits that, in form 
at least, from the words used the contract was a sales 
agreement. Then it gives insight into the character 
and nature of a man who would admittedly be a party 
to such a scheme. But most of all it convicts Stephens 
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of perjury. He was so anxious to help the Govern¬ 
ment, for reasons of his own, that he overstepped the 
bounds of truth. That any such thought was in the 
minds of the parties concerned in the making of this 
contract is so clearly at variance with the facts that 
there is no excuse for any such testimony. Mr. Hare 
who signed the contract stated that he did not tell 
Schultz to draw up a contract which would look like 
a sales contract, but would in reality be an agency 
agreement (E. 424); that he made no attempt to M cam¬ 
ouflage” the contract, and that he intended to have 
the contract conform to the law, that is, to be a sales 
contract. Schultz, who drew the contract, disclaimed 
any intention of drawing an agency contract, in dis¬ 
guise, which in form would be a sales contract (E. 145). 
Philips the other party to the contract confirms the 
testimony of Hare and Schultz that it was intended to 
enter into a sales contract and that there was no 
thought of deception or disguising the real arrange¬ 
ment (E. 449). How much reliance then can there be 
placed on Stephens’ testimony? 

In having Stephens testify as he did the plaintiff’s 
attorneys evidently thought that such testimony: would 
have some bearing upon the interpretation of tie con¬ 
tract. If even Stephens were telling the truth what 
effect would it have in this case. If things were 
switched around and a litigant against the KJnited 
States was basing his claim on the theory that the 
contract said one thing, while he and the officers of 
the Government intended another, and that the con¬ 
tract was a subterfuge, how far would he get in any 
court. But Stephens convicts himself. He said that 
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lie understood the contract to mean that Government 
would not pay the losses from bad accounts. Philips 
and Stephens had to stand that (R. 823). It was in¬ 
tended, according to his testimony, that the terms and 
price in the contracts between Philips and Stephens 
and their customers had no relation to the contract be¬ 
tween Philips and Stephens and the Government. The 
bond, he said, was given to secure payment for the 
lumber; that Philips and Stephens had to pay for all 
lumber; and the bond was given to secure performance 
of that part of the contract. In other words, Stephens 
considered the contract a binding obligation on Philips 
and Stephens to take the lumber in all events not later 
than August 1, 1919 and pay for it, no matter if they 
sold it or not (R. 824). 

When Stephens was on the stand he evidently over¬ 
looked the statements made by him in his sworn an¬ 
swer to the Bill. He therein solemnly declares that he 
and Philips were purchasers of the lumber from the 
Government, and therefore, not the agents. Nowhere 
in his answer is the averment that the whole contract 
was fraud and deception disguised to evade the law. 
And it might properly be observed in passing that 
when Stephens filed his answer, the indictment had 
a long time before been brought. In his answer, Ste¬ 
phens solemnly alleges that he and Philips made full 
payment to the Government of all money to which it 
was entitled under the terms of the contract. Such a 
statement is at variance with spirit and purpose of his 
testimony on the stand that learned of Philips parti¬ 
cipation in the retailing of the lumber and in the profits 
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thereupon just before the indictment was brought and, 
necessarily, before he filed his answer. 

In concluding this portion of our brief, we can with 
propriety state that the overwhelming weight of evi¬ 
dence is in support of the defendants’ claim that from 
the preliminary negotiations it is clear that all the 
parties to the contract intended to and did enter into 
an agreement for the outright sale and purchase of the 
surplus lumber. 

VI. 

Concerning the Construction of the Contract by the 

Parties. 

It is the Government’s claim that the parties 1 to the 
contract have by their contemporaneous or practical 
construction interpreted the agreement to be one of 
agency and not of sale. 

It will be fruitful to inquire into the evidence which 
has been introduced concerning this phase of tlie case. 

One of the first things that was done was to prepare 
a form of invoice. It clearly showed that Philips and 
Stephens were the sellers of the lumber to their cus¬ 
tomers, since the bill was in favor of Philips and 
Stephens (Plaintiff’s Exhibit Xo. 7, R. 442). , 

There is then the letter from Philips and Stephens, 
dated March 19, 1919 (Plaintiff’s Exhibit Xo. 8, R. 
443) and of necessity written after the undated con¬ 
tract between Philips and Stephens and the; surety 
company (Philips Exhibit Xo. 6, R. 978), because the 
bond itself was executed on March 14, 1919. Much 
reliance is placed upon the statement in the letter that 
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Philips and Stephens would pay the amount of the in¬ 
voices, less twelve per centum. In the lirst place the 1 
payment was not to be made in payment for the lumber 
purchased by Philips and Stephens, but paid merely 
into the Treasury of the United States, to be credited 
to the account of Philips and Stephens, or on account 
(R. 1013)- All of this was in accord with Ihe letter 
and spirit of the agreement with the bonding com¬ 
pany. 

In connection with the bond (R. 421) it was signed 
and delivered on March 14, 1919. The attorneys for 
the United States drew the bond (R. 978) and they 
naturally were careful to characterize correctly the 
agreement for the performance of which the bond was 
given. It will be noted that in the bond the contract 
is described as “for the purchase of all lumber.” 

We come next to the letter from Schultz to Philips 
and Stephens dated March 24, 1919 (Plaintiff’s Ex¬ 
hibit Xo. 9, R. 446). The Government relies largely 
in its contention that the parties understood this con¬ 
tract to be an agency contract and that the Government 
was entitled to all that the lumber brought on resale, 
upon the following paragraph of that letter: 

“Under the terms of the contract if the 
Director of Sales shall so elect, the base price 
may be accepted rather than the actual selling 
price, and in order that this matter may be 
checked, it would seem wise to have this in¬ 
formation on the aforesaid two copies of the 
invoice. ’ ’ 

From the testimony of Schultz on page 453 of the 
record, to which we will later more in detail refer, it 
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will be clearly seen that Schultz had in mind liimber 
sold under subparagraph 2 of Article VI, in j other 
words, sold at a delivered price. I 

There is nothing in the letters from Philips and 
Stephens to the Director of Aircraft Production dated 
August 20, 1919 (Plaintiff’s Exhibit No. 10, R, 447), 
and to Lt. Col. E. E. Garrison, dated June 6^ 1919 
(Plaintiff’s Exhibit No. 11, R. 455), that is inconsistent 
with the theory of the defendants that the contract was 
one of outright sale and that Philips and Stephens 
were accountable only for the base price, unless sold 
at a delivered price, as contemplated by subparagraph 
2 of Article VI, which was not done in any case (R. 
982). Of course it is contended by the plaintiff that 
the last paragraph of the letter to Col. Garrison that 
“our money settlements are made direct with the Di¬ 
rector of Finance on basis of the invoice fufnished 
him” indicates that Philips and Stephens understood 
that the United States was to receive in every instance 
the entire invoice price at which the lumber was sold 
to the customers of Philips and Stephens, but such 
statement must be taken in connection with the last 
paragraph of the circular outlining the method of 
sale, which was enclosed in the letter to Col. Garrison, 
and upon which the letter was based. The circular 
outlining the method of sale dated June 2, 1919, was 
introduced as a part of plaintiff’s Exhibit No.j 11 (R. 
455) and it, as well as the letter to Col. Garrison, is 
subject to the last paragraph of the circular which 
reads: 
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“12. Philips and Stephens pay Director of 
Finance for the lumber on the basis of the fore¬ 
going invoice under the terms of the contract 
with the Director of Sales.” 

Philips understood that he was paying money on ac¬ 
count (R. 1013). Under cross-examination he stated 
that he interpreted both the contract and the “pro¬ 
cedure” as consistent with the theory that it was a 
sales agreement; and that all the procedure was “in 
accordance with the Director of Sales Contract No. 1” 
(R. 1014, 1015). 

There is nothing inconsistent with the furnishing 
of reports of sales, whether on invoices or otherwise. 
The contract itself required it. We have seen that a 
contract can contain such a provision and still be a 
sales agreement. Dr. Koch T 7 eg. Tea Co. v. Malone, 
supra. 

Not only was it inquired, but it was the natural 
thing to do for Philips and Stephens to make such re¬ 
ports. And the same can be said of the statements 
made by Philips that he was getting the best price for 
the lumber; and that Philips and Stephens were dis¬ 
posing of the lumber to the best advantage of the Gov¬ 
ernment and the lumber industry. (Such a statement 
being found in the letter from Philips and Stephens 
to the Eitzen-Touart Company, dated April 17, 1919.) 
(Philips’ Exhibit No. 8, R. 728.) Not only was the 
Government, but the lumber industry as well, highly 
interested in Philips and Stephens getting high prices 
for the lumber and selling it in a way not to drive 
down prices and injure the market. It is evidently 
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overlooked by counsel for tlie plaintiff, in pressing 
their point in connection with such statements, that 
the Government, as well as the lumber industry, still 
had a large stock of lumber on hand to be paid for by 
Philips and Stephens at a base price which should 
fairly reflect the market price of lumber. If the 
market was cut and slashed and the lumber soltl in¬ 
discriminately by Philips and Stephens, it would of 
necessity ruin the market and lower the price to such 
an extent that both the Government and the lumber 
industry would have been injured. 

Much has been made of Albert A. Henry’s trans¬ 
action with Philips. In the whole transaction there is 
only one letter, the one from Philips to Henry, dated 
April 30, 1919 (Plaintiff’s Exhibit No. 31, K. 507), 
which could possibly throw any light on how Philips 
interpreted the contract. In that letter Philips: does 
describe himself as an “individual representing the 
industry and the Government”. Let us first observe 
that as much emphasis should be put upon the word 
“individual” as upon “representing”, because! it is 
clear that Philips was attempting to impress: upon 
Henry the fact that J. L. Philips and Company were 
not interested in the sale of the lumber. Forgetting 
that, and overlooking for the instant that Philips: satis¬ 
factorily explains why such a letter was written to 
Henry (R. 983,1037), which is most plausible and prob¬ 
able in the light of Henry’s testimony, we phss to 
consider what effect if any can any statement made in 
that letter have upon the true construction of the con¬ 
tract as based upon the practical interpretation by 
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the parties. We contend, and properly, we think, that 
the Henry transaction cannot be considered for any such 
purpose, firstly, for the reason that in the next breath, 
so to speak, Philips told Henry that Philips and 
Stephens were the purchasers of the lumber from the 
Government and could do with it what they wished. 
Philips even went so far as to show Henry the con¬ 
tract to demonstrate his position that lie was not 
representing the Government —was not its agent (R. 
509). Moreover, in the contract between Philips and 
Stephens and Henry (Metropolitan Lumber Co.) for 
the purchase of the lumber (Plaintiff’s Exhibit Xo. 32, 
R. 509) Philips and Stephens are designated “the 
Sellers” and it is recited also that: 

“Whereas certain lumber hereinafter de¬ 
scribed has been purchased by the sellers from 
the United States, and 
“Whereas the said sellers are desirous of dis¬ 
posing of said lumber.” 

Secondly, it is observed that the statements made 
by Philijos in the letter to Henry were not acquiesced 
in or acted upon by the United States—they were never 
brought to its officers’ attention, and therefore, cannot 
be considered as practical interpretation by the par¬ 
ties. The same can be said with respect to other 
similar statements that might have been made by 
Philips and Stephens: 

The leading case and one cited in most of the text 
books and digests in support of the proposition just 
stated is St embergh v. Brook, 225 Pa. 279; 24 L. R. A. 
(X. S.) 1076, where it was held that while the contem- 
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porary construction of a contract by the acts of the 
parties is entitled to weight, it must appear that ;they 
were the acts of both parties, done with the knowledge 
of each other for the purpose of construing thej con¬ 
tract. The Sternbergh case was decided on the au¬ 
thority of Kane v. Schuylkill Fire Ins. Co. 199 Paj 205, 
207; 48 Atl. 989. Kane was appointed General Man¬ 
ager of the Insurance Company, and as compensation 
was given a percentage on the gross premium, and in 
turn was required to pay “all the expenses of the 
Company.” He did not pay the taxes but charged 
them against the Company and the Treasurer, a Mr. 
Balfour, who, as the court said was the real owner of 
the Company, was Treasurer and signed the checks 
covering the taxes and therefore knew that Kane did 
not pay the taxes. This situation continued for some 
time, and Kane contended that it amounted to a con¬ 
temporary construction of the contract by the parties, 
and that he was relieved of the necessity to pay the 
taxes, but the Supreme Court of Pennsylvania held 
otherwise and laid down the following rule: 

“Contemporary construction of a contract by 
acts of the parties is entitled to very great 
weight, but it ought to appear with reasonable 
certainty that they were acts of both parties, 
done with knowledge and in view of a purpose 
at least consistent with that to which they are 
now sought to be applied.” 

The rule is stated in Corpus Juris, Volume 13, Page 
549, as follows: 

“Construction by one party .—The meaning 
of a contract cannot be established by the con- 
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struction placed on it by one of the parties, un¬ 
less such interpretation has been made to and 
relied on by the other party. And, where the 
acts of the parties are such as to give nearly 
equal grounds for opposite conclusions as to 
their intention, it is evident that but little aid 
to the construction may be derived therefrom. 
So statements by the assignor of a contract 
have been beld not to be binding as a practical 
construction of the contract as against the as¬ 
signee, where it is not shown that the assignee 
ever had any knowledge of them.” 

Probably the most succinct statement of the rule is 
found in “Page on Contracts,” Section 1127, Volume 
2, Page 1753, as follows: 

“If the other party does not know of the 
construction placed upon the contract, the un¬ 
derstanding of the one party has no legal effect.” 

And substantially to the same effect is Elliot on Con¬ 
tracts, Section 1541, Volume 2, Page 826. 

The following are some of the decisions of the State 
court supporting this rule: 

“And the interpretation placed upon a con¬ 
tract by one of the parties is not permissible to 
prove its meaning. And furthermore, the con¬ 
tract was not ambiguous, but was complete and 
unambiguous. ’ ’ 

Dakan v. Union Mut. L. Ins. Co., 125 Mo. 

App. 451, 459. 

The case of Kinney v. McBride, 88 App. Div. 92; 84 
N. Y. Supp. 958, is similar to the present one, in that 
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it involved a contract for the sale of certain person¬ 
alty, which the lower court construed in accordance 
with interpretation put upon it by one of the parties 
to the contract. On appeal the cause was reversed 
not only on the erroneous ruling of the court on the 
ground just stated, but also because the contract was 
not ambiguous. The contract provided thht the 
grantees should pay for the goods in monthly Instal¬ 
ments equal to amounts realized from the articles re¬ 
sold by the grantees. One of the grantors construed 
the provision to mean that the payments should be 
made on the basis, not of the amount realized, but upon 
the purchase price. The grantees sought to have the 
same construction placed upon the contract, but the 
Appellate Court refused to permit such interpretation. 

“It was contended on the part of the defend¬ 
ant that certain statements which were ren¬ 
dered by Gage to the plaintiff, showing the 
profits to be divided between Gage and Miller, 
are to be considered as a construction jjut upon 
the contract by the parties themselves, and that 
the rule that where the contract is ambiguous 
the construction put upon it by the parties must 
prevail applies in this case. But these state¬ 
ments were the statements of Gage, the prede¬ 
cessor of the defendant, Billington, in the con¬ 
tract, and there is no evidence to show: that the 
defendant ever saw them, or knew of them, until 
they were offered in evidence in this case by 
the plaintiff for another purpose. 

“There can, therefore, be no privity between 
the plaintiff and the defendant so far as these 
statements made by Gage to the plaintiff are 
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concerned, and the rule cannot apply.” 

Miller v. Billington, 194 Pa. St. 452, 454 
(from the “Statement of the Case,” 
which is really the opinion). 

“The appellant also sought to show the acts 
of the respondents as tending to show their in¬ 
terpretation of the contract. The contract was 
made on January 5, 1909, and the breach relied 
upon is alleged to have occurred February 8th, 
following: This character of evidence is only 
admissible where the terms of the contract are 
ambiguous or there has been a practical inter¬ 
pretation put upon it by one of the parties, and 
acquiesced in by the other for a long period of 
time.” 

Amherst Inv. Co. v. Meacham, 124 Pac. 
(Wash.) 682, 684. 


See also: 

Elliot on Contracts, Vol. 2, p. 826. 

Matthews v. Matthews, 86 Ill. App. 654. 

Stokes v. Stokes, 240 Ill. 330; 88 N. E. 829. 
Maginn v. Lauchester, 73, S. W. 368; 100 Mo. 
App. 116. 

Sternberg v. Brock, 225 Pa. 279. 

Leslie v. Works Comrs. 78 J. P. 462. 

McDermott v. Centennial Mut. Life Assn. 24 
Mo. a73. 

Kiley-Wilson Grocer Co. v. Seymour C. Co., 
129 Mo. App. 325. 

The contract of sale between Philips and Stephens 
and Henry (Metropolitan Lumber Co.) is a fair sample 
of the contracts between Philips and Stephens and 
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their other customers. All of such contracts state, in 
some form or another, that the lumber sold there¬ 
under is that which had theretofore been purchased by 
Philips and Stephens from the United States. 

To the same effect is the following paragraph from 
the letter from Philips and Stephens to Eitzen-Tuart 
Company, dated April 17, 1919 (Philips Exhibit No. 
8, R. 728): 

“Under contract between the United States 
and J. L. Philips and John Stephens, dated 
February 25, 1918, certain surplus lumber be¬ 
longing to the government teas sold to the said 
Philips and Stephens.” 

Philips stated to Sullivan that the lumber belonged 
to Philips and Stephens (R. 1004); and when Sullivan 
came to make a claim for a shortage of lumber sold to 
him, he did not make a claim against the United 
States, as he would have done had he bought the 
lumber from it through agents, but he made the claim 
against Philips and Stephens (R. 855) and he even 
threatened to sue them (R. 1071). 

The Government was never consulted in the selec¬ 
tion of designation of the purchasers from Philips and 
Stephens (R. 981) and there is nothing in the evidence 
to indicate that it ever asked to be consulted, or cared 
about the matter, nor about the manner in which 
Philips and Stephens were selling the lumber to their 
vendees. j 

When all the acts and declarations made by Philips 
and Stephens are taken and considered in the light of 
the testimony it will be apparent that there was not 
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that consistent practical interpretation required by the 
law. It is asking one too much to believe that Schultz, 
who composed the procedure for carrying out the con¬ 
tract, would attempt to construe it as an agency con¬ 
tract, when he did within a month before, and still 
does, understand the contract to be a sales contract. 

But, be that as it may, the practical construction put 
upon the contract by the parties should have no place 
in the determination by your Honor of the intent and 
meaning of the contract, for the reason that the con¬ 
tract is not ambiguous in any respect when the ordi¬ 
nary trade terms and expressions are understood. 

It is conceded that if the contract is ambiguous and 
the contemporaneous or practical interpretation of 
the parties is proved with the definiteness and cer¬ 
tainty then such interpretation should be considered 
in arriving at the true meaning of the contract. 

While there are some decisions which hold that a 
contract plain and explicit by its terms may be altered 
and changed by the co-contemporary acts and state¬ 
ments of the parties, these decisions represent the 
minority rule. By the great weight of authority the 
principle established is that before a court can look to 
the practical interpretation of the contract by the 
parties, it must be ambiguous and uncertain. More¬ 
over, it is not every ambiguity or uncertainty that will 
cause the invocation of the rule. Many times con¬ 
tracts are made by persons of a certain trade or busi¬ 
ness where technical terms, duties, obligations and the 
situations provided for are known only to that trade. 
If it should come to pass that contracts and stipula¬ 
tions drawn by lawyers having to do with legal actions 
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and such things should have to be interpreted by lay¬ 
men to the profession, it would be necessary no doubt 
for some explanation to be made of such worlds for 
instance as “demurrer”, “declaration”, “bill of ex¬ 
ceptions”, “interpleader” and such like. There are 
persons, maybe judges, who do not know whatl “f. o. 
b.” in commercial contracts means; or “volts’1, “am¬ 
pere” and “kilowatt’ in contracts concerning elec¬ 
tricity, or “B. T. U.” in contracts concerning coal or 
other fuel. In such class of contracts it would be per¬ 
missible to introduce parole evidence to explain the 
meaning of the words used, but it would not be proper 
to inquire into the practical construction of the parties 
in arriving at the true interpretation of the agree¬ 
ment. I 

While there are a few terms and provisions in the 
contract now under inquiry that perhaps might be 
those not familiar with the lumber business ]vave to 
be explained in order to arrive at the true intent of 
the parties, the contract, itself, is not ambiguous or 
indefinite, but plain and certain in all its conditions 
and provisions, and hence there is no reason for the 
application of the rule of practical interpretation by 
the parties. j 

Certainly the discussion can be simplified by dis¬ 
missing from further consideration those portions of 
the contract about which there possibly can be no 
doubt as to what is meant. Such portions are all the 
articles, except V and VI. We would not be honest 
if we did not concede that anyone with no knowledge 
of the lumber trade, and no inclination to think and to 
analyze, might upon a reading of the contract have 
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some difficulty in arriving at the real intent of the 
parties as expressed in the two articles V and VI. If, 
however, these two articles are examined in the light 
of the evidence it will be seen that there is nothing 
uncertain or ambiguous about them. 

If there is anything uncertain about article V in the 
mind of a person not familiar with the lumber trade it 
is with respect to the “base price”. “Base price” ac¬ 
cording to the testimony of Philips is the price of the 
lumber at the place where it is located, or, to phrase 
it differently, at its base (R. 982, 1010). This testi¬ 
mony remains uncontradicted, although the Govern¬ 
ment has thousands of lumber men at its beck and call. 
The Government did, however, attempt to have Hare 
contradict Philips in this respect, but such attempt 
resulted, as it should, in corroboration. Indeed, if 
there could possibly be any doubt in anybody’s mind 
it would be dissipated by subparagraph (1) of article 
VI which directs the contracting officer to 

“deduct from the base price fixed in accord¬ 
ance with the provisions of Article V, for the 
location from which any lumber is shipped.” 

The expression “for the location” is found in sub- 
paragraph (2) also. 

This brings us to the consideration of Article VI. 
There is nothing indefinite or uncertain in sub-para- 
graph (1) which is quoted just above. 

Without a knowledge of the lumber trade a person 
reading this paragraph might have some difficulty in 
understanding subparagraph (2). He would have to 
know that lumber is sold in two ways: one f. o. b. the 
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base, where the purchaser pays the freight, and sec¬ 
ond, where the lumber is sold at its destination and 
where the seller pays the freight (in most instances 
estimated) and adds such freight to the invoice price. 
But he would not have to know anything about the 
lumber trade to be convinced that in order for sub- 
paragraph (2) to be applied it must appear that the 
freight is added to or is a part of the invoice price. 
It could not possibly operate where the lumber is sold 
f. o. b. the base and where the invoice could not in any 
conceivable manner include any freight. This is so 
because it is to apply “If the invoice * * * less 

the freight exceeds the base price * * 

Of course to a person unfamiliar with the practices 
and customs of the lumber trade the use of the words 
“freight” and “actual freight” in the same para¬ 
graph might be a little confusing, but any such doubt 
will be dissolved when he considers the testimony of 
Schulte and Philips concerning the reason for incor¬ 
porating subparagraph (2) in the contract, which, 
we observe, was not in the first draft. (See Philips 
Exhibit No. 2, R. 449). 

Schultz testified (p. 453) that this subdivision was 
put in because somebody in the Director of Sales 
office suggested that some of this lumber might be 
sold delivered. It was intended to cover the situation 

I 

where Philips and Stephens would sell the lumber and 
deliver it themselves at the place of consumption in¬ 
stead of f. o. b. the place of sale. 

Schultz testimony in this respect was corroborated 
by Philips. I 
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Philips was asked to what lumber subparagraph (2) 
was to apply and he answered (R. 977): 

“The lumber that Philips and Stephens were 
to pay the Government for at an appraised 
price delivered at another place from this base 
where the lumber was.” 

And on cross-examination Philips, being asked what 
subparagraph (2) meant, went more into detail, stating 
(R. 1009, 1010): 


His construction of paragraph 2 of Article 6 
of Director of Sales Contract Xo. 1 is exactly 
as it reads, that any lumber invoiced at a deliv¬ 
ered price where either the Government or 
Philips & Stephens were concerned in the freight 
out of the price, that the Government could 
select either the net after the freight was de¬ 
ducted, or the base price of these particular in¬ 
voices where freight was concerned, Philips & 
Stephens to furnish the invoice and the freight 
receipt as set forth in the clause. The Govern¬ 
ment was concerned under that clause with any 
price fixed at a point other than the location, a 
base point a hundred miles from there, or a de¬ 
livered price fixed at that point would be shown 
on the invoices of Philips & Stephens and the 
Government in order to get the base price at the 
point the lumber was located wanted to be sure 
that after this freight was deducted it had not 
lowered the base price. In such a case the Gov¬ 
ernment might get more than the base price, the 
intention being that Philips & Stephens could 
not make any profit in estimating freight, that 
the Government was entitled to the price at the 
base point or the price at delivery point which 
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was the base price plus the freight, and in esti¬ 
mating if it did not work out the Government 
assumed no risk as to loss, and if there was 
any question, it was a question only in estimat¬ 
ing freight and not in the price of the lumber. 

Unless Philips is correct there would be no sense in 
putting “freight” and “actual freight” in the same 
paragraph. It was no slip of the pen, but an inten¬ 
tion to use one term as contradistinguished from the 
other. 

There was a futile effort to have Hare, who ad¬ 
mittedly knew nothing of the lumber trade, contradict 
the testimony of Schultz and Philips in respect to 
the meaning of subparagraph 2, but his testimony is 
so confused that it is of no value and amounts to no 
more than an attempt on his part to interpret the 
terms of the paragraph or what he thinks it ought to 
mean. It can be fairly stated that the testimony of 
Schultz and Philips remains uncontradicted. 

And uncontradicted is the testimony that no lumber 
was sold delivered, that is to say, under subparagraph 
2 of article VI (R. 983). 

To restate our contention: First, there is nothing 
uncertain in the subparagraph 2, article VI; aiid sec¬ 
ond, assuming for the sake of argument only that it 
may be ambiguous since all the lumber was sold f. o. b. 
the base, the consideration of the subparagraph is 
unnecessary. 

Since there is no ambiguity or uncertainty in the 
contract as stated by us above, by the great weight of 
authority it is not proper to look to practical! inter¬ 
pretation of the parties in construing the contract. 
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Since there are a few cases that hold otherwise, we 
deem it important to cite some of the leading cases 
which represent the majority rule. The first and prob¬ 
ably the leading ease is that of Philadelphia Railroad 
Company v. Trimble, 10 Wall. 367, 19 L. Ed. —, where 
Mr. Justice Swain, speaking of the construction put 
upon the contract by the parties, said: 

“Where there is doubt as to the proper con¬ 
struction of an instrument, this feature of the 
case is entitled to great consideration. But 
where its meaning is clear in the eye of the law, 
the error of the parties cannot control its ef¬ 
fect 

In Citizens Fire Insurance, Security & Land Com¬ 
pany v. Doll, 35 Md., 89, 107, a claim was made that 
because of the ambiguity and doubt as to the terms 
of a contract, the construction which the parties put 
upon it should have been considered. The Court of 
Appeals of Maryland sustained the contention thus 
made for the reason that the contract was ambiguous 
and obscure, but Mr. Justice Alvey, who delivered the 
opinion of the court, stated the correct rule as 
follows: 


“As was said by the Supreme Court in the 
case of Railroad Company v. Trimble, 10 Wall. 
367, ‘where there is doubt as to the proper 
meaning of an instrument, the construction 
which the parties to it have themselves put 
upon it is entitled to great consideration; but 
where its meaning is clear, an erroneous con¬ 
struction of it by them will not control its ef¬ 
fect.’ The same principle of construction was 
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fully stated by Chief Justice Sliaw in the case 
of Fogg v. The Middlesex Mut. Fire Ins. Co., 
10 Cush. 337.” 

Then came Russell v. Young, 94 Fed. 45, in the Cir¬ 
cuit Court of Appeals, 6th Circuit, before Circuit 
Judges Taft and Lurton and District Judge Rijx. At¬ 
torney entered into contract with his client providing 
for certain compensation, and to prove that the par¬ 
ties construed the contract favorably to him, the at¬ 
torney introduced evidence showing that he had taken 
a certain percentage out of the cash collection made 
by him and remitted the balance to the client and that 
no exception was taken to this, and that therefore 
the parties, by their construction, had given the inter¬ 
pretation to the contract for which the attorney was 
then contending. Such evidence was, however, lield in¬ 
admissible, and Judge Lurton, who wrote the ^opinion 
of the court, held as follows: 

“Plaintiff offered to prove that he had de¬ 
ducted 71/2 per cent of every cash collection 
made by him, and remitted the remainder to 
Mr. Carlisle, with a statement showing; that he 
had retained 7Va per cent as compensation for 
the collection of the particular remittance and 
that no exception had ever been taken; by Mr. 
Carlisle to this construction of the contract. 
This evidence was offered for the purpose of 
showing that the parties had construed the con¬ 
tract according to the present contention of 
plaintiff in error. The evidence was rejected 
upon the ground that the contract was not doubt¬ 
ful, and needed no such side light in its inter- 

7k 
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pretation. Evidence as to the practical con¬ 
struction by the parties of a doubtful or am¬ 
biguous instrument is often of great impor¬ 
tance. But such evidence can never control the 
effect, unless the legal meaning of the instru¬ 
ment is doubtful. Railroad Co. v. Trimble, 10 
Wall. 367-377; Land Co. v. Doll, 35 Md. 89; 
Fogg v. Insurance Co., 10 Cush. 337.” 

This rule has been followed consistently by the Fed¬ 
eral courts. 

In a recent Federal case in which the United States 
was interested the rule was succinctly stated to be: 

“Where the meaning of an instrument is 
clear, error of the parties in construing it can¬ 
not control its effect. 4 Enc. U. S. Sup. Ct. 
Reports 574; Railroad Co. v. Trimble, 77 U. S. 
(10 Wall.) 367, 19 L. Ed. 948.” 

New York Canal Co. v. Bond, 273 Fed. 
825, 827. 

“It is, however, urged on the part of com¬ 
plainant that the ordinance in question was a 
contract; that the parties by their acts and con¬ 
duct have construed the ordinance as giving 
such authority, and the construction so given 
by the parties should be adopted by the court. 
The rule, however, I think is well settled that 
the interpretation given contracts by parties, 
as shown by their acts, can only be considered 
when the contract is ambiguous and susceptible 
of different meanings.” 

Omaha El. Lt. & P. Co. v. Omaha, 172 
Fed. 494, 496, 497. 

“It is a cardinal rule in the interpretation of 
contracts that, if the words or terms thereof 
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are equivocal, the subsequent acts of the parties 
thereunder are admitted to show how th|e par¬ 
ties understood their contract, and such acts are 
a practical construction of it. 1 Beach on Con¬ 
tracts, Sec. 721, p. 875. However, where the 
contract is free from ambiguity, and its mean¬ 
ing- is clear in the eye of the laic, such mode of 
construction is inadmissible. The practical con¬ 
struction of a contract adopted by the parties 
thereto will not control or override language 
that is so plain as to admit of no controversy 
as to its meaning. In such cases the intent of 
the parties must be determined by the language 
employed, rather than by their acts.” ! 

L. C. Smith & Bro. Typeivriter Co. v. 

Alleman, 199 Fed. 4. 

The decisions of the State courts and the leading- 
text writers are not at variance with those of the Fed¬ 
eral courts. 

j 

“The object of these rules, it will be per¬ 
ceived, is to ascertain the true meaning of 
words in a written contract, about which there 
is doubt. In the contract before us no such 
doubt arises. The true interpretation | of the 
term used has been settled by judicial decision. 
That the parties to the agreement have other¬ 
wise construed it, does not preclude the plain¬ 
tiffs from claiming their legal rights under it, 
according to its true intent and meaning.” 

Stewart v. Lehigh Val. R. Co., 37 N. J. 

L. 53. | 

‘ ‘ But if the meaning of a contract is clear, its 
effect will not be controlled by an erroneous 
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construction given it by the parties them¬ 
selves.” 

Gardner v. Caylor, 56 N. E. 134 (24 
Ind. App. 521). 

“Where, however, the contract is not ambig¬ 
uous or uncertain in its terms, and the inten¬ 
tion of the parties, as disclosed by its provi¬ 
sions, is not doubtful, the construction acted 
upon by the parties is not controlling, and will 
not be enforced by the courts.” 

Tustin v. Phil. & R. C. & I. Co., 250 Pa. 
425. 

“Where the meaning of a contract is clear, 
free from ambiguity, the subsequent conduct 
of the parties, in supposed observance of its 
terms, cannot be considered as aids in its con¬ 
struction.” 

Twin Tree Lumber Co. v. Ensign, 193 
Ala. 133. 

“It is only in doubtful cases that the action 
of the parties has any influence in the interpre¬ 
tation of the contract. To give the contract the 
interpretation the referee found the parties 
acted upon would, in effect, permit a party to 
a plain, unambiguous contract to vary its terms 
by parole proof that he and the other party 
did not act upon the contract as written, but 
upon an interpretation of it clearly unwarranted 
by the contract as agreed upon and reduced to 
writing. ’ ’ 

Bader vs. Mill & Lumber Co., 134 Mo. 
App. 135. 
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Second Point. 

Equity has no jurisdiction of the case. If the United 
States has any action against the appellants it is an 
action at law for money damage in which the appel¬ 
lants would be entitled to a trial by jury. 


This point is covered by the first, second and twen¬ 
tieth assignments of error. The jurisdiction bf the 
court was raised in the answers filed by the defend¬ 
ants. It appears in the answer of Philips on page 165 
of the record. 


The bill in this case alleges a conspiracy among the 
defendants to defraud the United States. The proof 
failed utterly to show’ any conspiracy among these de¬ 
fendants. All that can be gathered from the proof is 
that in the instance of a number of resales of some 


of the lumber covered by Sales Contract No. 1, the 
defendant Philips entered into an arrangement or agree¬ 
ment with the purchasers of lumber from Philips and 
Stephens under which it was agreed that those pur¬ 
chasers would divide with Philips the profit made by 
them from the resale of the lumber. There is abso¬ 


lutely no connection shown between any two or these 
transactions and the fact of the matter is that the par¬ 
ties to these various transactions except Philips knew 
nothing of the other transactions, but they were all 
separate, independent and distinct transactions. This 
being the case the government should have filed sepa¬ 
rate actions at law’ on each of these separate trans¬ 
actions and not combine them all in one suit on the 
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specious theory of conspiracy, in order that the testi¬ 
mony in each transaction would be admissible against 
all the parties to the other transactions. 

The basis of equitable jurisdiction is found in para¬ 
graph 25 of the bill of complaint, (K. 29) and par¬ 
ticularly in that part of the paragraph which alleges 
‘•that a proper ascertainment of the amounts due the 
United States by said parties will involve elaborate 
accounting, and the enforcement of the rights of the 
United States against said parties, jointly or severally, 
other than in a court of equity would necessitate 
numerous suits or actions at law in numerous jurisdic¬ 
tions.” It is not true that the case involved an account¬ 
ing. The plaintiff proved at the trial the actual 
amounts received by Philips in the various trans¬ 
actions,; and it was for the amount so proven that the 
court below rendered a money decree. 

There was absolutely no reason for referring the 
case to the Auditor. The court so held in memorandum 
opinion where the court says at the end of the opinion: 

“In view of the findings it hardly seems nec¬ 
essary to refer the case to the Auditor for any 
further accounting, but if the parties deem it 
necessary, I will hear them upon that ques¬ 
tion.” 

An examination of that part of the interlocutory de¬ 
cree beginning on p. 249 of the record which deals with 
the reference, shows that substantially all the Auditor 
was to do was to ascertain the dates on which the 
various defendants received certain of the moneys and 
to compute the interest thereon, and to find whether 
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or not certain amounts were for lumber included in 
Schedule A attached to Sales Contract No. 1. These 
were not questions of auditing but simply questions of 
computation and the determination of the factfe from 
the evidence then in the record, and which could have 
been readily determined by the court itself without 
any reference to the Auditor. 

It is well settled, of course, that equity has no juris¬ 
diction if the plaintiff has a plain, adequate and com¬ 
plete remedy at law. It is expressly so stated !in Sec¬ 
tion 267 of the Judicial Code where it is said: 

‘ ‘ Suits in equity shall not be sustained; in any 
court of the United States in any case where 
a plain, adequate and complete remedy may be 
had at law.” 

The question has also been finally determined a num¬ 
ber of times by the Supreme Court of the United 
States and this court. The leading case on the sub¬ 
ject is Buzard v. Houston. 119 U. S. 347. 

In this case an action was started to recover dam¬ 
ages in connection with the fraudulent sale of cattle 
and also prayed for a discovery for mission and can¬ 
cellation of an assignment of a contract involved in 
the litigation, for reinstatement and confirmation of 
another contract, for the restoration of certain sums 
of money to the plaintiff, and also for damages. A de¬ 
murrer by the defendant setting forth that the action 
was for money damages only was overruled; by the 
Circuit Court. Conflicting testimony was latef taken; 
the bill was dismissed, and an appeal taken to the Su- 
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preme Court. Mr. Justice Gray in delivering the 
opinion of the Court said at page 351: 

“In the Judiciary Act of 1789, by which the 
first Congress established the judicial courts of 
the United States and defined their jurisdiction, 
it is enacted that ‘suits in equity shall not be 
sustained in either of the courts of the United 
States, in any case where plain, adequate and 
complete remedy may be had at law.’ 

##*###* 

“The effect of the provision of the Judiciary 
Act, as often stated by this court is that ‘when¬ 
ever a court of law is competent to take cog¬ 
nizance of a right, and has power to proceed 
to a judgment which affords a plain, adequate 
and complete remedy, without the aid of a 
court of equity, the plaintiff must proceed at 
law, because the defendant has a constitutional 
right to a trial by jury.’ 

Hipp. v. Babin, How. 271, 278; Insurance Co. 
v. Bailey, 13 Wall. 616, 621; Grand Chute v. 
Winegar, 15 Wall. 373, 373; Lewis v. Cocks, 23 
Wall. 466, 470; Root v. Railway Co., 105 U. S. 
189, 212; Killian v. Ebbinghaus, 110 U. S. 568, 
573. In a very recent case the court said: 
‘This enactment certainly means something ; 
and if only declaratory of what was always the 
law, it must, at least, have been intended to 
emphasize the rule, and to impress it upon the 
attention of the courts.’ New York Guaranty 
Co. v. Memphis Water Co., 107 U. S. 205, 214. 

“Accordingly, a suit in equity to enforce a 
legal right can be brought only when the court 
can give more complete and effectual relief, in 
kind or in degree, on the equity side than on the 
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common law side; as, for instance, by compel¬ 
ling a specific performance, or the removal of 
a cloud on the title to real estate; or prevent¬ 
ing an injury for which damages are not re¬ 
coverable at law, as in Watson v. Sutherland, 
5 Wall. 74; or where an agreement procured 
by fraud is of a continuing nature, and its re- 
cission will prevent a multiplicity of sijiits, as 
in Boyce v. Grundy, 3 Pet. 210, 215, and in 
Jones v. Bolles, 9 Wall. 364, 369. 

“In cases of fraud or mistake, as under an\1 
other head of chancery jurisdiction, a court of 
the United States will not sustain a bill in 
equity to obtain only a decree for the payment 
of money by way of damages, when the like 
amount can be recovered at law in an! action 
sounding in tort or for money had and re¬ 
ceived. Parkersburg v. Brown, 106 U. S. 487, 
500; Ambler v. Choteau, 107 U. S. 586 ;| Litch¬ 
field v. Ballou, 114 U. S. 190.” 

The only liability on the part of any of the defend¬ 
ants in this case is for damages in the amount of the 
difference between the fair value of the lumber and 
the price for which it was sold by Philips and Ste¬ 
phens. All the proof on this question was in the pos¬ 
session of the government and was introduced! by the 
government at the trial. 

The question again came before the Supreme! Court, 
Curridon v. Middleton, 232 U. S. 632. This wai a case 
which went up from this District. Mr. Justice Holmes 
in rendering the unanimous opinion of the coujrt says 
at page 635: | 

“As there is a prayer for final relief the 
prayer for discovery must stand or fall with 
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that, at least in a ease like the present; there 
is no need to consider whether or how far bills 
for discovery alone have been displaced by the 
powers now given in actions at law. The relief 
sought is simply a decree for damages—for a 
large part of the moneys paid and obligations 
incurred were paid and incurred to others than 
Middleton, so that although the word restitu¬ 
tion is used there is no attempt to rescind, to 
follow a specific fund or to establish a trust. 
Being a suit for damages the proper remedy 
is an action at law, as was held below. Buzard 
v. Houston, 119 U. S. 347. It is said that the 
facts are complicated, but they are not so on 
the allegations of the bill, which merely dis¬ 
close a series of acts alleged to have been parts 
of the plan to deceive, and further, mere com¬ 
plication of facts alone and difficulty of proof 
are not a basis of equity jurisdiction. See 
United States v. Bitter Root Development Co., 
200 U. S. 451, 472.” 

These cases were followed by this court in the case of 
Grant v. Giuffrida, 50 App. D. C. 28. In this case the 
plaintiffs sought a disclosuer and accounting by a 
bookkeeper who had misappropriated his cmpolyers’ 
funds, employer was not entitled to enjoin third per¬ 
sons from paying defendant bookkeeper money or 
turning over property alleged to belong to him pend¬ 
ing an accounting; that the plaintiffs were unable to 
avail themselves of the remedy of attachment at law 
as against the defendant Grant for the reason that 
plaintiffs did not know the amount due from him to 
them, and the plaintiffs were without a remedy at law. 
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Mr. Justice Robb said in delivering the unanimous 
opinion of the Court at pages 331-332: 

“Wherever a court of law is competent to 
take cognizance of a right, and has poorer to 
proceed to a judgment affording a plain, ade¬ 
quate, and complete remedy, the constitutional 
right of a trial by jury may not be abridged 
by resort to a court of equity. Thus in Buzard 
v. Houston, 119 U. S. 347, 7 Sup. Ct. 249, 30 L. 
Ed. 451, it was ruled that a court of equity of 
the United States will not sustain a bill, in a 
case involving fraud, to obtain only a decree 
for the payment of money by way of damages, 
when a like amount might be recovered in an 
action at law.” 

(The Court then cites with approval and 
quotes from the case of Curriden v. Middle- 
ton.) 

####*#;# 

| 

“While courts of equity have exercised a 
general jurisdiction in cases of mutual and 
complicated accounts, the case here is i not of 
such a nature. This simply is an attempt, in a 
court of equity, to obtain a decree for the pay¬ 
ment of money, when a similar recovery could 
'be had in an action sounding in tort. The fact 
that Grant sustained a fiduciary relationship to 
the plaintiffs is not alone sufficient to confer 
jurisdiction upon a court of equity; the real 
test being whether a plain, adequate, and com¬ 
plete remedy may be had at law.” 

It is, therefore, respectfully submitted that the bill 
should have been dismissed for want of jurisdiction. 
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Third Point 

There is a fatal variance between the allegations and 
the proof. The bill is based upon a conspiracy, which 
is not proved. 

This point is covered by the thirteenth, fourteenth 
and fifteenth assignments of error. 

There is one, and only one, “corrupt plan, scheme 
and conspiracy” alleged in the bill of complaint. 
That conspiracy is the one set out in the ninth para¬ 
graph of the bill, which, if conceived and entered into 
at all, of necessity was conceived and entered into 
subsequent to the first conference of January 8, 1919, 
and of necessity prior to the second meeting of Jan¬ 
uary 20.; 1919, because by the allegations of the tenth 
paragraph the first step in the alleged fraudulent pro¬ 
curement of the contract was taken “prior to the 20th 
day of January, 1919”, and was, it is alleged, “in pur¬ 
suance of said plan, scheme and conspiracy”. Such 
Avas the conspiracy alleged, and such is the one Avhich 
the defendants were by the pleading solemnly notified 
that they must contravert. 

The whole case of the plaintiff is built upon the con¬ 
spiracy described in the ninth paragraph. Every al¬ 
leged wrongful act Avas done “in pursuance of” it. 
The alleged fraudulent procurement of the represen¬ 
tation of the Georgia Florida SaAv Mill Association 
set forth in the tenth paragraph; the conferences held 
with the officers of the Government prior to January 
20, 1919, with a view of influencing them favorably to 
the plan of Philips and Stephens, alleged in the elev- 
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enth paragraph; the attendance at and the acts of 
Philips and Stephens and their alleged co-conspirators 
at the meeting of January 20, 1919, found in the 
twelfth, thirteenth, fourteenth and fifteenth 1 para¬ 
graphs ; the alleged fraudulent entry into the contract 
of February 25, 1919, described in the sixteenth par¬ 
agraph; the corruption of Chambers alleged in the 
eighteenth and in subparagraphs (a) and ( b ) of the 
twentieth paragraph; the secret arrangement with 
Frank T. Sullivan, set out in subparagraph (c) and 
( d ) of the twentieth paragraph; the connivance of 
Lee L. Herrell and Roland Perry, outlined in Subpar¬ 
agraphs (e) and (/) of the twentieth paragraph; the 
fraudulent arrangement with Eitzen-Touar;t and 
Charles Philips, Jr., described in subparagraphs ( g) 
and (h) of the twentieth paragraph, the sale of lumber 
below the fair price and the concealment of secret 
profits by Philips and Stephens, in subparagraph ( i ) 
of the twentieth paragraph; and the alleged fraudu¬ 
lent sale of lumber to J. L. Philips and Company, in 
the twenty-first paragraph, all and every one of them 
were done or committed, if at all, following the con¬ 
spiracy described in the ninth paragraph, apd “in 
pursuance” thereof. 

It avails the plaintiff nothing that the several acts, 
if proven, may be so wrongful as in themselves to 
give use to a cause of action, if it fails to establish the 
prearrangement, combination or collusion to effect an 
illegal purpose alleged in the ninth paragraph. Such 
is the rule and law established by this Court land by 
the Supreme Court of the United States. 
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In Hollinberger vs. Steiuart, 41 App. D. C., 197, it 
was definitely announced that where the suit is based 
on a conspiracy such conspiracy must he established 
by the proof; and that failure so to establish it is 
fatal, although the evidence discloses commission of 
acts which might be a basis of a cause of action. The 
opinion in that case is so concise and to the point that 
we take the liberty, for the Court’s convenience, of 
quoting it at length: 

“The declaration is on the case for damages 
in the nature of a writ of conspiracy. There is 
a fatal variance between the declaration and 
the proof. To sustain an action for conspiracy 
three things must be present, ‘a conspii’acy, 
tortious acts in furtherance of it, and conse¬ 
quent damage to the plaintiff’. Findlav v. 
McAllister, 113 U. S. 104, 28 L. Ed. 930, 5 Sup. 
Ct. Rep. 401; Adler v. Fenton, 24 How. 407, 16 
L. Ed. 696. We are aware that some of the text 
writers and certain of the State courts have 
held that an action of this sort may be main¬ 
tained although no conspiracy be proved, but 
the rule of the Supreme Court, which is bind¬ 
ing here, is that an action for conspiracy which 
fails to establish prearrangement, combina¬ 
tion, or collusion to effect an illegal purpose, 
must fail. 

Plaintiff’s own testimony totally fails to es¬ 
tablish any prearrangement, combination, col¬ 
lusion, or understanding among defendants as 
to any contemplated action to be taken against 
him. Had such a conspiracy been entered into 
by Roche and Constable, and subsequently Hol¬ 
linberger, knowing of the arrangement, had 
become a party to it, and the declaration had 
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alleged it, and tlie proof had been sufficient to 
support the allegation, appellant might have 
been held as a co-conspirator. Lincoln v. 
Claflin, 7 Wall. 132, 19 L. Ed. 106. But that is 
not this case. Not only is no such prearrange¬ 
ment alleged, but the proof fails to establish 
it. It is not important that plaintiff may have 
a good cause of action against defendants for 
false arrest. The present case must fail for 
lack of the essential elements of conspiracy.” 


To the same effect is Hammond v. Sully, 48|Apps. 
D. C., 320, where the court, on page 330, said: 


“All the foregoing decisions deal with cases 
in which the element of conspiracy was lacking. 
If the jury in the present case had bean told 
by the court that they could not find for the 
plaintiff unless the damages of which he com¬ 
plained were the result of a conspiracy between 
Hammond and others, the above authorities 
would not be in point, because in the case of a 
conspiracy the means by which the wrong is 
accomplished, whether lawful or unlawful in 
themselves, are immaterial. United States v. 
Rintelen, 233 Fed. 793, 796; United States v. 
Moore, 173 Fed. 122, 132; State v. Buchanan, 


5 Harr. & J. 317, 9 Am. Dec. 534; 12 C. 
3, p. 545. The gravamen of the action 
the conspiracy and the resulting damage 


linberger v. Stewart, 41 App. D. 0. 197, 199.” 


J. sec. 
lies in 
Hol- 


Not only did the plaintiff offer no proof of the con¬ 
spiracy as alleged in the ninth paragraph, but there 
is no evidence that in anyway approaches it. It must 
be admitted that there has not been established, by the 
evidence the “prearrangement, combination or collu- 
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sion to effect an illegal purpose” upon which the 
plaintiff’s whole case is based. That being so the 
plaintiff’s case must fail. 

The plaintiff cited in the court below Hansen v. 
Nicoll, 40th Appeals, 228, as an authority in support 
of their contention. Insofar as Hansen-Nicoll is in 
conflict with Hollinberger-Stewart, it stands as modi¬ 
fied. If Hansen-Nicoll is hopelessly and wholly in 
conflict with Hollinberger-Stewart, it stands as over¬ 
ruled. 

The Hansen-Nicoll case was decided by the Court of 
Appeals on the 7th of April, 1913, while the Hollin¬ 
berger-Stewart ease was decided by the Court of Ap¬ 
peals on the 1st day of December, 1913. It should be 
here noted that the rule laid down in the Hollinberger- 
Stewart case, namely, that when a conspiracy is al¬ 
leged, it must be proved as alleged, was approved and 
reaffirmed in the still later case of Hammond v. Sidly, 
decided February, 1919, and it should be further noted 
that the principle announced in both of these cases has 
for a long time had the endorsement of the Supreme 
Court of the United States. 

The suggestion made below that the Hollinberger- 
Stewart rule applies only to cases where the acts al¬ 
leged to have been done were not in themselves unlaw¬ 
ful, is definitely repudiated by the Court of Appeals 
in the Hollinberger-Stewart case itself, and in no case 
cited by the Court of Appeals or the Supreme Court 
of the United States can be found any support for the 
distinction sought. The acts charged to have been 
done in the Hollinberger-Stewart case were in them¬ 
selves admittedly tortious and constituted the tort of 
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false arrest. The above quotation from the opinion 
shows this. 

The maxim Secundum allegata et probata\ is as 
much a rule of substance as it is of procedure. It is 
based upon the fundamental requirement that 1 every 
defendant shall be notified of the claim against him. 
To ignore it is to violate the constitutional guaranty 
of due process of law. It is a firmly established prin¬ 
ciple in this jurisdiction. 

Handler Co. et al. v. Lewie, 43 Apps., D. C., 311. 

Capital Traction Co. v. Yaider, 37 Appsl, D. C. 

29. 

D. C. v. Donaldson, 38 Appeals, D. C., 259. 

Parsons v. T). C., 38 Apps. D. C. 388. 

Carey Co. v. Thyson, 39 Apps., D. C., 233. 

Insurance Co. v. Lewis, 4 Apps., D. C., 66. 


The rule that the allegations and the proof must 
agree is fundamental and is recognized in all juris¬ 
dictions. It is applicable in equity as well as at law. 


“It is in all cases important to consider how 
far the case proved is in conformity with the 
case alleged; but it is peculiarly so in cases 
founded upon alleged fraud, imputing dishonest 
practices to the defendants. 

It is in all such cases essential to prevent 
the proceedings from becoming instruments of 
unfounded slander.” i 

Wilde v. Gibson, 1 House of Lords Cases 
621. 


“The rights of parties litigating in equity 
must be decided secundum allegata et probata. 

8k 
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Attempts to reach the supposed equities by 
departing from the rules of the Court, which 
have been established for the purpose of ascer¬ 
taining and administering justice, generally 
lead to results in the particular cases the re¬ 
verse of what was intended, and introduced 
disorder, uncertainty, and confusion into the 
general practice of the Court.” 

Bellamy v. Sabine, 2 Phillips 448 Eng. 

Reprint 41, 1016. 

‘“Good pleading is as essential upon the 
equity side as upon the law side of the court. 
Full, clear, direct and orderly statements are 
required by chancery rules, and by the very na¬ 
ture of equity procedure. 

Equity decrees must be based upon the al¬ 
legations in the bill. Prayers for relief must 
be unavailing, unless preceded by allegations 
showing a complete case, authorizing the exer¬ 
cise of equity jurisdiction. 

The most ample evidence is useless without 
sufficient statements in the pleadings. 

Evidence without allegation is as futile as al¬ 
legation without evidence. Grosliolz v. Xew- 
man, 21 Wall. 481.” 

Merrill v. Washburn, 83 Maine 191, 192; 

22 Atlantic 118. 

“The recovery must be had upon the ease 
made by the pleadings or not at all.” 

Grosliolz v. Newman, 21 Wall., 481. 

“It is, however, stringently required that the 
proof must agree with and support the plead¬ 
ings, and the relief granted must be within the 


prayer for relief, and within the grounds al¬ 
leged and relied on to obtain it.” 

Eddy <& Bissell Livestock Co. v. Wash- 
bum, 5 C. C. A. 70 Federal 954. 

i 

“One may not bring a suit for one cajuse of 
action, and recover a judgment for another. A 
court can consider only what is in issue under 
the pleadings. Averments without proofs, and 
proofs with averments, are unavailing. The 
judgment may not go beyond a determination 
of the issues presented by the pleadings, nor 
beyond the scope and object of the prayers they 
contain. These are axioms of the law of plead¬ 
ing and practice. They rest upon the basic 
principles of our jurisprudence, that no man 
shall be deprived of his life, liberty, or property 
without due process of law; and due process 
of law must give the parties to be affected an 
opportunity to be heard respecting the justice 
of the judgment sought. It must be ono which 
gives notice of the issue to be determined!, which 
hears before it condemns, proceeds upon in¬ 
quiry, and renders judgment only after trial.” 

Gentry v. United States, C. C. A.; 8; 101 
Federal 51. 

“That due process of law without which par¬ 
ties may not be deprived of their property gives 
them an opportunity to be heard respecting the 
justice of the judgment sought. 

It gives notice of the issue to be determined 
before it is tried. One may not bring suit upon 
one cause of action and recover upon another, 
nor may he go to trial upon one defense and 
sustain a judgment in his favor upon another 
and inconsistent defense. He may not deny hi 


his answer the, plaintiff's averments of a good 
cause of action, and then defeat him by a con¬ 
fession of the truth of those averments, and an 
avoidance of their effect by proof of new mat¬ 
ter no notice of which was given by the plead¬ 
ings or by the course of the trial until the plain¬ 
tiff had introduced substantially all his evidence. 
Proofs without averments and averments with¬ 
out proof are equally unavailing.” Citing 
many cases. 

Castle v. Parsons, 117 Fed. 835, 843. 

“The burden is on him who alleges a con¬ 
spiracy as a foundation of his suit to prove it 
by sufficient testimony, and, failing to do so, his 
action falls. 

A conspiracy must be proven by substantive 
facts, not by disconnected circumstances, any of 
which, or all of which are more consistent, or 
just as consistent with a lawful purpose as with 
an unlawful undertaking.” 

Hidings v. Darlington, 57 Pa. Superior 
535. 

“In other words, a conspiracy is not an om¬ 
nibus charge under which you can prove any¬ 
thing and everything, and convict of the sins 
of a lifetime.” 

Terry v. United States, 7 Federal (2nd) 
28.' 

The fact of the matter is that there is only one 
conspiracy alleged in the Bill in this case, that is, the 
conspiracy described in the ninth paragraph of the 
Bill, and was a conspiracy which must of necessity 
have had John Stephens as a part of it. Every al- 
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legation of the Bill subsequent to the ninth paragraph 
goes back to the conspiracy alleged therein. The court 
below found that Stephens was no part of this con¬ 
spiracy, and dismissed the Bill as to him. Thje inevi¬ 
table result of this is that the case must fail because 
there was no other defendant in the case who could 
have been a party to the conspiracy alleged in the 
ninth paragraph except the defendants Philips and 
Stephens. The record shows that the connection of 
every other defendant with this transaction came into 
the picture at a later date. 

Fourth Point. 

i 

There is no conspiracy between Philips and Cham¬ 
bers established by the evidence. 

This point is covered by the sixteenth assignment 
of error. 

The court below held that there was no evidence 
to sustain the charge of conspiracy against Stephens 
and dismissed the Bill as to him. This, of i course, 
disposed of the conspiracy alleged in the ninth para¬ 
graph of the Bill because, as stated above, there were 
none of the other defendants who could have been 
parties to that conspiracy from the beginning. 

In this situation it became necessary, in order to 
sustain the Bill against any of the defendants^ to find 
some other theory on which to do so, and the court 
below held that there was established a conspiracy 
between Philips and Chambers. Of course, this can 
not be done under the Bill in this case, but even if it 
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could, we do not think there is any evidence sufficient 
to establish such a corrupt agreement between these 
two defendants. 

What is the relationship between Philips and 
Chambers ? 

From Def. Ex. 17, E. p. 1117, it appears that 
Chambers was appointed on February 15, 1919, for 
three months “for intermittent service” at $35.00 
per day when actually employed. This appointment 
was renewed from time to time until it finally expired 
on November 15, 191!). From and after that date he 
had no connection with the matter whatsoever until 
on April 20, 1920, he was again appointed as one of 
the two lumber experts to appraise the hard wood. 
Philips knew nothing of his appointment until after 
it was made (E. p. 9S8). 

PI. Ex. Xo. 54, E. p. 5S5, is a letter which Chambers 
wrote to his brother-in-law, D. L. Senft, dated No¬ 
vember 19, 1919. With this letter, which was written 
four days after his employment by the Government- 
in this case ceased, he enclosed a statement of the 
position which the War Department was taking with 
reference to the lumber owned by that Division, and 
he requested Mr. Senft to write a letter along the 
lines of his statement to his Congressman and Sena¬ 
tors. 

We respectfully submit that there isn’t a line of 
testimony in this case to show that a word uttered in 
that letter or statement is false. In fact, the general 
complaint was that the Construction Division was 
hoarding this lumber, for which it had no legitimate 
need and which was fast deteriorating to such a point 
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that it would be worthless in a short time, an|d that 
it was shipping the lumber from point to point at a 
cost greatly in excess of the cost at which lumber 
could be purchased at the point to which it was 
shipped. We call particular attention to the fact that 
large quantities of this lumber were being shipped 
from interior points of the United States to the At¬ 
lantic Seaboard and there shipped by boat to Hawaii 
at a cost of $76.50 per thousand feet delivered in 
Hawaii, whereas lumber could have been bought from 
Pacific coast points at $48.00 per thousand feet de¬ 
livered in Hawaii, thereby demonstrating that this 
lumber, which was in a badly deteriorated condition, 
was costing the Government delivered in Hawaii 
$28.50 per thousand feet more than would have been 
paid for new lumber purchased from Pacific coast 
points. That this statement is true is shown by Def. 
Ex. Xo. 38, K. p. 1183. This is a letter from the Zone 
Property Officer at Honolulu to the Chief Property 
Audit Branch, Director of Finance. In this letter the 
condition of this lumber thus shipped such a great 
distance is described as follows: 

“2. This lumber and material is apparently 
surplus material, and principally culls and left¬ 
overs, and is arriving here in very bad condi¬ 
tion. Great quantities of it being broken up and 
in such condition that it is impossible to ac¬ 
curately check this point. The majority of this 
material has been shipped on Government char- 
tered boats.” 

The fact that the Construction Division had no real 
honest need for the lumber withdrawn is further 
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shown by Def. Ex. Xo. 31, R. at page 1150. From 
this exhibit it appears that in February, March, and 
April, 1920, a large part of the withdrawn lumber was 
released and sold. How much more the Government 
would have obtained for this lumber if the Construc¬ 
tion Division had acted honestly in the matter from 
the start and not withdrawn all of its lumber from 
the contract with Philips & Stephens the day after 
the contract was signed. 

Much may be made of the fact that Philips wrote 
a letter'to Senator Fletcher and that Daugherty at 
the request of Philips wrote a letter to Senator Smith, 
making the same complaint about the attitude of the 
Construction Division as that made by Chambers in 
his letter to Senft, but we respectfully submit that 
the letters show no fraud, and that they can not by 
any stretch of the imagination appear fraudulent. It 
does not become fraudulent for three people to do a 
perfectly legitimate thing or make a perfectly legiti¬ 
mate and truthful complaint about the conduct of offi¬ 
cers of the Government merely because those letters 
were written around the same time. 

The plaintiff in the court below placed considerable 
reliance upon the testimony of Van Gunten (R. p. 
530). In brief, Van Gunten’s testimony is that he 
purchased some of this lumber from Philips & Ste¬ 
phens himself, that he received a commission from 
Rachlin for selling some of the lumber to him, his 
statement that he divided his profit with Chambers, 
and his statement that Chambers, now deceased, told 
him that he, Chambers, was dividing his share of the 
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profit with Philips. True it is that Van Gunteh testi¬ 
fied that Rachlin offered Philips $20.00 for the lum¬ 
ber, and afterwards got it for $18.00; but Rachlin, him¬ 
self, emphatically denied any such statement ais this 
and said that he - never offered Philips more than $18.00 
a thousand for the lumber. Van Guntcn was clearly 
shown to have lied in another particular in his testi¬ 
mony, and that was when he said he had not! com¬ 
municated with Philips at all about this lumber be¬ 
fore his conversation in the Hotel Pennsylvania in 
New York. On cross-examination he was shown, and 
admitted having- written, a letter to Philips, making 
an offer on some of this lumber long prior to the Penn¬ 
sylvania Hotel incident. An objection and exception 
was taken to the testimony of Van Guntcn as to the 
declarations made by Chambers to him about a divi¬ 
sion of profits with Philips ,(R. p. 557). We respect¬ 
fully submit that this evidence is not admissible 
against the defendant Philips, who denied the!state¬ 
ments (R. p. 989). 

The authority on which it was admitted was the case 
of Hitchnian Coal <£■ Colie Co. v. Mitchell, 245 U. S. 
229. We respectfully submit that a careful examina¬ 
tion of that case shows that it does not sustain the 
admissibility of this evidence as against Philips; The 
court distinctly held in that case that in order to) make 
the declaration admissible in a conspiracy case jit was 
necessary to show by independent evidence that there 
was a conspiracy between the party making the 
declarations and the defendants, but that it whs not 
necessary to show by independent evidence that the 




combination was criminal or otherwise unlawful. In 
other words, the limit to which the case went was that 
unless the conspiracy was proven by independent evi¬ 
dence, then and only then could the declarations be 
admitted for the purpose of proving- the criminal na¬ 
ture of the conspiracy. At page 249 the court said: 

“In order that the declarations and conduct 
of third parties may be admissible in such a 
case, it is necessary to show by independent 
evidence that there was a combination between 
them and defendants but it is not necessary to 
show by independent evidence that the combi¬ 
nation was criminal or otherwise unlawful. The 
element of illegality may be shown by the 
declarations themselves. The rule of evidence 
is commonly applied in criminal cases but is of 
general operation; indeed it originated in the 
law of partnership. It depends upon the prin¬ 
ciple that when any number of persons asso¬ 
ciate themselves together in the prosecution of 
a common plan or enterprise, lawful or unlaw¬ 
ful, from the very act of association there 
arises a kind of partnership, each member being 
constituted the agent of all, so that the act or 
declaration of one, in furtherance of the com¬ 
mon object, is the act of all, and is admissible 
as primary and original evidence against them.” 

The next testimony concerning Chambers was that 
given in connection with the Hamilton transaction. 
(R. pp. 571-588.) 

The sum and substance of that testimony was that 
Chambers was a prominent lumber broker in Newark; 
that he took Hamilton and his associates to see the 
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lumber which was located at May’s Landing, New Jer¬ 
sey; that they afterwards purchased the lumber and 
paid Chambers a brokerage commission of $2.00 per 
thousand. There is no testimony whatever showing 
that Philips got any part of this commission paid to 
Chambers or that lie knew anything whatsoever about 
it. On the other hand, Philips has testified that he 
had no knowledge of the transaction between Hamil¬ 
ton and Chambers. We respectfully submit that hinder 
Chambers’ appointment he was not required to give 
his full time to his employment, and was, therefore, 
free to carry on his usual business when not actually 
employed by the Government. The facts in this 
transaction show that his arrangement with Hamilton 
could have had no effect upon the base price he put 
upon the May’s Landing lumber because thati price 
was fixed on May 1st, and he did not call the lumber to 
Hamilton’s attention until late in May. (R. pi, 572.) 
The contract under which Philips & Stephens sold the 
lumber to Hamilton was dated May 31, 1919, and, 
therefore, was governed by the May 1st basej price. 
However this may be, as to the relationship between 
Chambers and Hamilton, it has no probative: value 
whatsoever to show any improper relationship be¬ 
tween Chambers and Philips. 

A number of letters which were written by 'Cham¬ 
bers during the course of his employment by the Gov¬ 
ernment are offered in evidence in this case, and we 
shall next take them up and discuss them very briefly. 

PI. Ex. Xo. 37, R. p. 549, is a letter written by 'Cham¬ 
bers to Schultz, dated April 21, 1919, in regard to the 
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lumber at Morgan, X. J. In this letter Mr. Chambers 
merely states the amount of lumber there, that it is 
piled in small piles and on ground below grade. He 
suggests that the lumber should be sold promptly be¬ 
cause df the way in which it is piled and its bad con¬ 
dition. This lumber was sold to Van Gunten and 
Rachlin, the contract with Van Gunten being dated 
May 1,1919, and the contract with Rachlin being dated 
May 5, 1919. 

PI. Ex. Xo. 48, R. p. 553, is a letter from Chambers 
to Gleason, an employee of the Director of Sales office, 
dated June 19, 1919. This letter refers to crossties 
at Morgan, Xew Jersey. It simply calls attention to 
the fact that the Property Officer at that point had 
’phoned him, Chambers, that authority to ship the ties 
had not been given, and that the purchaser of the ties 
was ready to take them. He further calls attention to 
ties at other points and asks whether those ties could 
not be used by the Government in place of the ties at 
Morgan. This clearly indicates that there must have 
been some dispute as to the delivery of these ties, and 
this is further shown by the fact that these ties about 
which this letter was written were not sold by Philips 
& Stephens until March 24, 1920, as appears from PI. 
Ex. Xo. 49, R. p. 554. 

PI. Ex. Xo. 52, R. p. 579, is a letter from Chambers 
to .Schultz, dated May 15, 1919. In this letter Cham¬ 
bers says that “At the suggestion of Col. Baxter, 
Field Service Branch of the Ordnance Department, 
the writer met him at May’s Landing to inspect the 
lumber at Bethlehem Loading Plant.” He then goes 



on to say that after deducting such lumber as i Col. 
Baxter wanted to divert to other points and such lum¬ 
ber as they would require for maintenance at the plant, 
there still remained about three million feet. He then 
suggests that this lumber be turned over to Philips & 
Stephens, together with the crossties, telephones; and 
piling. He then says that Col. Baxter agreed witli him 
that the lumber should be moved at once, particularly 
that in Yard B, which is partly submerged in water. 
He then explains the condition of certain boxes; and 
advises that he had given instructions to cover them 
with canvas. It is hard to conceive what there is in 
this letter which would indicate any fraudulent dpsign 
on Chambers’ part. Certain it is the Government has 
not produced Col. Baxter to testify that the statements 
made in that letter are not true. 

PI. Ex. No. 53, R. p. 580, is a letter from Chambers 
to Schultz, dated May 26, 1919. In this letter Cham¬ 
bers simply advises Schultz that the Property Officers 
at May’s Landing and Amatol had not been adk’ised 
of any sale of lumber to Philips & Stephens, and sug¬ 
gests that a copy of Sales Contract No. 1 be sent to 
them, and that the Chief of Ordnance be requested to 
advise the Commanding Officer of the contract. 

PI. Ex. No. 58, E. p. 609, is a letter from Chambers 
to Schultz, dated May 26, 1919. In this letter he ad¬ 
vises of the amount of lumber at Amatol and describes 
in detail its condition. 

PI. Ex. No. 95, R. p. 680, is a letter from Chambers 
to Gleason, an employee of the Director of Sales office, 
dated November 6,1919. This letter describes the con- 
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dition and sizes of Poplar lumber at Dayton and puts 
a price of $70.00 per thousand thereon. This letter 
simply fixes the base price for this lumber, which was 
the duty for the performance of which Chambers was 
employed, and in the absence of any fraud in the fixing 
of that price we submit that this letter is of no pro¬ 
bative value. 

PL Ex. Xo. 71, R. p. 711, is a letter dated April 12, 

1919, from Chambers to Crunden, an employee of the 
Directors of Sales office. This letter is simply an ap¬ 
proval of the price at which Philips & Stephens had 
sold the lumber and ties at Brownsville, Laredo, and 
Ft. Sam Houston. This letter is of no importance 
unless it is shown that the price approved was 
fraudulent. 

PL Ex. Xo. 110, R. p. 790, is a letter from Chambers 
and Lawlor to the Director of Sales, dated April 26, 

1920. They were both selected by the Government to 
fix the price at which the hard wood lumber should be 
sold and the letter does so. It goes into detail in de¬ 
scribing the condition and species of the lumber. It 
recites the fact that thirty percent of the Walnut lum¬ 
ber is to be retained by the Government and that which 
is retained is to be the best, and it fixes the price of 
$115.00 per thousand for all species, Xo. 2 common 
and better, and $25.00 per thousand for culls, to be 
graded according to Xational Hard AVood Rules. 
Xone of the defendants had any part in the fixing of 
this price. 

Some testimony was introduced by the Government 
for the purpose of showing that this price was not a 
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fair price, but this testimony will be taken up when 
we come to consider the testimony relating- to the fair¬ 
ness of the prices fixed by Chambers. 

PL Ex. No. 16, R. p. 465, is a letter from Philips & 
Stephens to Chambers, dated June 21, 1919, and is in 
answer to a letter written by Chambers to Philips & 
Stephens under date of June 20th, in which Chambers 
stated that there had been some criticism as to the 
sale of lumber at Brunswick, Gilmerton, and Camp 
Mills, and asked that they make him a report on those 
projects. The letter then goes on to explain fully and 
in detail the entire situation surrounding the sale of 
this lumber generally, and particularly with reference 
to the three projects named. There is nothing in this 
letter from which any improper relationship between 
Philips and Chambers could possible be deduced. 

PI. Ex. No. 44, R. p. 540, is a letter from Chambers 
to Schultz, dated May 9, 1919. It simply recites | the 
fact that the lumber which had been turned over to 
Philips & Stephens at the Gillespie Plant amounted 
to about four million feet. He then says that he and 
Col. Baxter had investigated the plant of the (Cali¬ 
fornia Loading Company at Erneston, New Jersey, and 
found about one million feet. He further says that he 
and Col. Baxter agreed that this should be sold at once, 
and suggested that Schultz get in touch with the officer 
in charge of that project and direct that the lumber be 
turned over to Philips & Stephens for sale. 

PI. Ex. No. 50, R. p. 555, is a letter from Chambers 
to Crunden, dated April 1, 1919. This letter simply 
enloses tlie base prices for the month of April and lex- 


plains that it became necessary to reduce the April 
prices as compared with the March prices because of 
the demoralized condition of the lumber market. 

There was put in evidence as Chambers Ex. No. 2, 
found on yiage 1233, a letter from Chambers to the 
Director of Sales, dated July 30, 1921. This letter is 
written in reply to a request to the Director of Sales 
that Chambers furnish a detailed analysis of the fig¬ 
ures by which he arrived at the prices fixed for the 
hard wood lumber. We respectfully submit that the 
letter completely answers any criticism that could be 
made of the fairness of the prices for that lumber, but 
that is a question which we will consider later on in 
connection with the fairness of the prices. Suffice it to 
say here that it has no possible tendency to establish 
any improper relationship between Chambers and 
Philips, but was a letter written by Chambers at the 
request of the Department to explain and justify his 
appraisement of the hard wood lumber. 

The Trust Officer of the Merchants and Manufac¬ 
turers National Bank of Newark, one of the executors 
of Chambers’ will, testified that the value of his estate 
is between twenty and twenty-five thousand dollars 
(R. p. 1219). Several witnesses testified as to the 
general good reputation of Mr. Chambers (R. yip. 9(19, 
1220 ). 

The Government introduced some evidence at the 
end of the trial, after having the case reopened for 
that purpose, to the effect that Roland Perry on May 
5, 1919, purchased $0,000 of Liberty Bonds from the 
Merchants Bank and Trust Company (R. yi. 1262); it 
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then put in testimony tending to show that one of: these 
bonds of the par value of $1,000 was found among 
some collateral deposited by Chambers with the: bank 
at Newark on December 26th 1919 (R. p. 1275); it also 
put in testimony tending to show that four of the bonds 
purchased by Roland Perry were sold by J. L. philips 
in Philadelphia on August 23rd 1921 (R. 1279). 

We respectfully submit that there is no deduction 
that can be drawn from this testimony to show any im¬ 
proper connection between Philips and Chambers. 
There is no testimony to show that Philips ever j knew, 
or had any connection with the bond which was:found 
in Chambers’ possession. There is no testimony:show¬ 
ing that Chambers knew, or had any connection with 
the four bonds found in Philips’ possession. The only 
transaction with which Perry was connected was the 
purchase of certain lumber by Lee L. Herrell at Gil- 
merton, and the testimony in connection with that 
transaction shows that it was a perfectly fair and 
legitimate transaction. 

It appears that Herrell signed his contract to buy 
the Gilmerton lumber on May 1, 1919 (R. pi 898). 
Therefore Perry, when he bought these bonds on May 
5th, 1919, could not have received any money from 
Herrell on account of that transaction. 

It is also a fact, borne out by the record, that at the 
time the bond was located in Chambers’ possession 
December 26th, 1919, Chambers had no connection 
whatsoever with the Government. The last work he 
did in this matter was to fix the base price on the lum- 
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ber on October 1st, 1919. It is also true that in August, 
1921, when four of the bonds were sold by Philips his 
connection with the Government had long since termi¬ 
nated. 

It is believed that the above is a complete statement 
of all the evidence in this case involving the activities 
of Chambers in connection with this contract. 

Chambers was deceased at the time the Bill was 
filed, and for that reason was not produced as a wit¬ 
ness. 

Taking all this evidence, we are unable to see that 
it constitutes any proof of any corrupt arrangement 
between Philips and Chambers. The letters which 
Chambers wrote to the Government are clearly letters 
which it was entirely proper for him to write in view 
of his position with the Government. Even if it was 
wrong for Chambers to accept a commission for the 
sale of certain lots of this lumber, yet that falls far 
short of establishing any improper connection between 
him and Philips which, even under the theory of the 
case adopted by the court below, would be necessary. 
If it would be possible for the plaintiff to recover in 
this proceeding upon the proof of a conspiracy between 
Philips'and Chambers, which we deny, we respectfully 
submit that the evidence falls far short of that clear¬ 
ness of proof necessary in fraud cases. 

Fifth Point. 

It is not shown that the United States suffered any 
damage. The uncontradicted evidence is that the base 
prices which were fixed represented a fair value of the 
lumber at the time such prices were fixed. 
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Even if the plaintiff should convince this Court that 
its position is sound on the questions heretofore dis¬ 
cussed, yet there remains the necessity for it to show 
that it suffered damage from the acts complained of. 
This is fundamental in conspiracy cases as {well as 
other characters of suits. 

Hollinberger v. Stewart, supra. 

Hammond vs. Sully, supra. 

Of course, the measure of damage in this case would 
be the difference between the price actually received 
for the lumber and what was, in fact, its fair,- honest 
value. 

This necessarily resolves itself into the inquiry as to 
whether or not the so-called base prices fixed by Cham¬ 
bers and Philips under the terms of the contract were 
fair or fraudulent. 

The fairness of these prices will now be considered. 

In connection with the soft woods, there is ino con¬ 
flict whatever in the testimony. In connection with the 
prices at which the soft woods were sold, all the wit¬ 
nesses have testified that the prices at which Philips 
and Stephens sold the lumber were fair, and it goes 
without saying that if these prices were fair, the Gov¬ 
ernment has no cause to complain, for the record shows 
throughout that the Government received in all cases a 
price equal to or above the base prices less the 12% 
discount provided by the contract. 

The first witness who testified on this question was 
Daugherty. His testimony begins at page 598 of the 
Record. He testified that they bought the lumber at 
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the market price in competition with others (R. p. 
600). On page 604 he testified that the prices paid 
under his various contracts with Philips and Stephens 
were a fair market price for the lumber, and all they 
thought the lumber was worth. 

The witness Vaughn, page 1102, testified that his 
offer was a fair market price for the lumber. 

Even the witness Henry, who can certainly not be 
considered as being biased in favor of the defendants, 
testified at page 522 that the price paid for the lum¬ 
ber he bought was fair. 

The testimony shows that Philips and Stephens 
widely circularized the lumber dealers of the South in 
connection with the sale of the lumber at the Old Hick¬ 
ory Powder Plant at Nashville. 

Touart testified at page 725 that he got one of the 
circulars stating that Philips would be in Nashville the 
latter part of June and would receive bids on the lum¬ 
ber. Arnett testified at page 1908 that he received a 
similar circular. Touart testified on page 725 that he 
thought the price they paid for the lumber was really 
over the market value of it. This testimony was in 
relation to the lumber in Texas and at Jeffersonville. 
On page 726 he testified that the price paid for the 
Old Hickory plant lumber at Nashville was more than 
he wanted to pay for it. 

The witness Natwick testified on page 683 that the 
price he paid for the lumber which he purchased was 
the fair market price for it. 

The witness Close at page 646 testified that he paid 
a fair price for the lumber he purchased. 
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The witness Stephens testified at page 822 that he 
studied the base prices in connection with market con¬ 
ditions and that the prices at which all this lumber was 
sold was fair if it was properly graded. He then testi¬ 
fied that neither he nor Philips had anything whatso¬ 
ever to do with the grading of this lumber, but that it 
was graded by a representative of the Government 
at the site of the lumber and a representative Of the 
purchaser from Philips & Stephens. 

So far as the soft wood purchased by Sullivan is con¬ 
cerned, we respectfully submit that the Record con¬ 
tains abundant evidence of the fairness of the price 
at which this lumber was sold by Philips & Stephens 
to Sullivan. (See the testimony of Gabriel Elias, p. 
1206; W. E. Farnan, p. 1185; Alexander D. McDjonald, 
p. 1194; Cornelius F. Sullivan, p. 1198; Harry L. Ab¬ 
bott, p. 1202; Morris M. Wall, p. 1213.) 

The fairness of the price received by the Govern¬ 
ment for this soft wood lumber is further attested by 
the fact that that the average price received by Philips 
& Stephens and accounted for to the Government was 
only $5.00 per thousand less than the lumber had cost 


the plaintiff two years previously thereto when the 
lumber was new and at war prices. It is shown by 
Philips Ex. 15 (R. p. 116) that the lumber cost the 
Government an average price of $35.00 per thousand, 
of which $7.00 per thousand represented the Overage 
freight, making a net cost to the Government ofj $28.00 
per thousand. It is shown at page 1007 of the Record 


that the average price received by Philips & Stephens 


for the soft woods was $23.00 per thousand. 



hi connection with the price at which the hard wood 
was sold, there appears in the Record the testimony of 
three witnesses, all members of the so-called American 
Walnut Association. Under the stipulation, the testi¬ 
mony given by these witnesses in the criminal trial 
was introduced in this case. The testimony of two of 
those witnesses, to-wit: George N. Lamb and William 
H. Schleyer, was offered by the plaintiff, and the 
testimony of the third, W. W. Knight, was offered by 
the defendants. All these witnesses were members of 
the so-called American Walnut Association, and it 
abundantly appears from the Record that they were 
endeavoring to purchase the Walnut lumber in order to 
keep it off the market at the time it was sold to Sulli¬ 
van. There was also introduced the testimony of Guy 
Mason, who was the attorney for the Walnut Associa¬ 
tion. 

We will undertake to analyze somewhat the testi¬ 
mony of these witnesses, and we believe we can dem¬ 
onstrate that their testimony not only fails to show 
unfairness in the price at which the hardwood was 
sold, but confirms the fairness thereof. 

The witness Lamb gave it as his opinion that 
$235.00 per thousand was a fair price for the Walnut 
lumber. Lamb only saw the lumber at Buffalo and he 
only examined twelve piles of that lumber out of sixty- 
five or seventy piles, and only examined this in a very 
cursory way. However this may be, he admitted on 
cross examination, page 926, that this valuation was 
only on the Walnut and was not based upon the con¬ 
ditions and circumstances under which the lumber was 
sold to Sullivan. For instance, he admitted that lie 


did not mean that $235.00 per thousand was a fair 
price for all the lumber sold to Sullivan, and he also 
admitted that he did not mean that that would be a 
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fair price if the Government were allowed to select 
and hold back 35 per cent of the best of the lumber as 
it had the right to do under the contract with Sullivan. 
He would not deny that he had knowledge of an offer 
which the American Walnut Association made for 
this lumber on May 14, 1920, at $150.00 per thousand 
(p. 925), and he admitted that he did not buy the 
lumber from Sullivan at $200.00 a thousand on May 
3, 1920, although he had testified it was worth $235.00 
per thousand. This offer of $150.00 a thousand was 
contained in a telegram from Knight, who wa|s Pres¬ 
ident of the American Walnut Association, l to Mr. 
Mason, its Washington attorney, authorizing him to 
offer the Government $150.00 per thousand for this 
lumber “No. 2 common and better, National Inspec¬ 
tion, splits and cupped boards out, and take lit all.” 
We stop here to inquire as to which is the best esti¬ 
mate of what these Walnut Association people thought 
this lumber was worth, whether it is what they; offered 
for it at the time or what they testified to four years 
later after an inspection, which we submit would not 
qualify anybody to give an expert opinion as to its 
value. 

The witness Lamb further testified that they gen¬ 
erally sold Walnut lumber graded as No. 2 common 
and better (p. 919). j 

W. W. Knight, who was the President of the Amer¬ 
ican Walnut Association, testified that he inspected 



the Dayton lumber in the fall of 1921, and he gave it 
as his opinion that that lumber was worth from 
$225.00 to $265.00 per thousand (p. 1103). He then, 
at page 1104, graded the lumber as follows: 40% firsts 
and seconds; 10% selects; 30% No. 1 common; 10% 
to 15% No. 2 common; and 1% culls. He also testified, 
at page 1104, that the lumber had deteriorated 5% on 
account of the method in which it was piled. He tes¬ 
tified that he examined only a small part of this 
lumber and was in this yard only a part of a day. He 
also testified, at page 1105, that in order to properly 
grade Walnut lumber each board must be examined 
on both sides, whereas in the examination of this 
lumber they only took a few boards off of several piles. 
He further testified that ordinarily one car of lumber 
can be inspected in a day, and that he was in this yard 
less than a day (p. 1107). 

It is perfectly evident from this that this witness 
was not qualified to give any expert opinion as to the 
value of this lumber in April, 1920, and especially to 
undertake to say what percentage of the lumber would 
fall into the respective grades. 

He further testified that he made the offer of $150.00 
on May 14, 1920, and thought that was a fair price, 
provided they got No. 2 common and better (p. 3603). 

The witness further testified, page 1107, that as a 
result of the inspection of the Dayton lumber he tes¬ 
tified to, he and his associates joined in a bid in 1921, 
made in the name of the Penrod Walnut & Veneer 
Company, whereby they offered $121.55 per thousand 
for this lumber to be purchased, No. 2 common and 
better. 
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The witness also testified on direct examination that 
this lumber was equal to or better than the highest 
grade of commercial Walnut lumber, but on cross 
examination he admitted that under the specifications 
and in view of the purpose for which the lumber was 
to be used, namely, the making of laminations for 
propellers, the lumber did not have to measure up to 
the standard of commercial firsts and seconds. The 
specifications showed (p. 1108), that the lumber should 
be selected “from the grades of first and seconds, Na¬ 
tional Hard Wood Rules, or lower grades, and the 
wastage in each board must not exceed one-third of 
the surface measure of the piece.” 

The witness Schleyer testified, page 935, that |he was 
present at the conference held on May 10th, 1920, which 
conference was called by the Director of Sales for the 
purpose of investigating any complaint which the 
Walnut Association had to make about the price at 
which the hard wood lumber was sold, and he testified 
that at that conference Chambers said that he con- 
sidered this hard wood lumber a log run proposition 
and that the price was reasonable on that basis. 
Schleyer admitted that if it were log run lumber, it 
was a fair price; that he had bought some log run 
lumber two inches wide, whereas this lumber was one 
inch wide, for $90.00 per thousand (p. 938). He said 
he did not consider this a log run proposition, but on 
page 936 in defining what the phrase “log run” meant, 
he said it meant No. 2 common and better. He made 
the same statement at page 3750. He further testified 
on page 937 that a pile of lumber consisting of firsts, 
seconds, No. 1 and No. 2 common, and selects, would 



be log run lumber if the exact proportions of each 
grade were not known. It will be recalled that Lamb 
and Knight had both testiiied, pages 021 and 1103, 
respectively, as to the percentages of each grade 
which they estimated were contained in the Buffalo 
and Dayton lumber, respectively. On page 936 the 
witness was asked this question: “And if there was in 
a given lot of lumber, say, 40% of lirsts and seconds— 
I am using the terms firsts and seconds as used in the 
National Hard "Wood Rules—10% of selects, 30% of 
Xo. 2 common, and 20% Xo. 1 common, you would call 
that log run? A. Yes.” 

So that it is fairly shown by the plaintiff’s own tes¬ 
timony that this lumber as graded by the Hard "Wood 
witnesses themselves was log run lumber, and on this 
basis the witness Sehleyer admitted $115.00 per thou¬ 
sand was a good price. The specifications under which" 
this lumber was bought was put in evidence as 
Sehleyer Cross Examination Ex. Xo. 1. It is not 
copied in the record, but is read into the record largely 
in extenso. An examination of these specifications 
will show that the lumber was really bought by the 
plaintiff as Xo. 2 common and better (p. 937). 

Sehleyer admitted that he was one of the Commit¬ 
tee of the Hard Wood Association who made the offer 
of $150.00 a thousand for all the Walnut lumber on 
May 14, 1920. This offer is copied in the record as 
Def. Ex. 33 on page 1155. When asked why they of¬ 
fered that price for this lumber at that time, which he 
testified was inadequate, he said that they offered that 
figure because the lumber had deteriorated (p. 937). 



139 


He testified, page 938, that in his opinion the rea¬ 
sonable market value in May, 1920, of Walnut lumber 
complying with the Government’s specifications which 
had been on hand from the period that the lumber was 
furnished to the Government until that time would be 
worth $240.00 or $250.00 per thousand. On cross ex¬ 
amination, however, he said he did not mean by that 
testimony to put any such value as that upon this 
lumber. When he was asked, on page 938, what he 
thought was a fair price for this lumber, taking into 
consideration what deterioration must have taken 
place in it, he said $175.00 per thousand. 

It must at all times be borne in mind that these wit¬ 
nesses testified only as to the value of Walnut lum¬ 
ber and that Walnut was only one of eleven species 
of hard wood included in the contract of April 22, 
1920, and it must also be borne in mind that Walnut 
is the most valuable of all the hard woods according 
to the testimony of the witnesses. 

In connection with the fairness of these base prices, 
we also submit that the letter signed by Chambers 
and Lawlor, the two Government appraisers who ap¬ 
praised the hard wood lumber without any appraise¬ 
ment on the part of either Philips or Sullivan, dated 
April 26, 1920, and being PI. Ex. 110, R. p. 790, iclearlv 
explains the reasons for the appraisement. 

After this hard wood controversy arose the Direc¬ 
tor of Sales requested Chambers to file with him an 
analysis of how this lumber was appraised. As a re¬ 
sult of this, Chambers wrote the Director of Sales a 
full and complete report under date of July 30, 1920. 
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This paper is in evidence in this ease as Chambers 
Exhibit Xo. 2 and appears on page 1233 of the record. 
We respectfully submit that this explanation clearly 
shows that the appraisement was conscientiously and 
honestly made. 

We respectfully submit that the profit made out of 
this lumber was not, according to the testimony in 
this case, the result of any fraud in the fixing of the 
base price or any fraud in the price at which Philips 
and Stephens sold this lumber, but was due entirely 
to the fortunate rise in the market in the summer and 
fall of 1919. The testimony as to the way in which 
the lumber market rose during that period is uncon¬ 
tradicted. The following witnesses testified to it— 
all of them to substantially the same effect: Daugherty, 
}). 604; Vaughn, 1102; Arnett, 699; Stephens, 821; 
Touart, 726; Xatwick, 685; Herrell, 908; Schleyer, 
937. 

Another evidence that there was no fraud in the fix¬ 
ing of the base prices is apparent from the way in 
which the base prices were adjusted upward in exact 
correspondence with the way the lumber market rose 
in the summer of 1919. The fact is that the base 
prices in October were on an average of 50 c f higher 
than the base prices in May. 

Counsel for the plaintiff argued below that one of 
the elements of fraud in the fixing of base prices of 
this lumber was in grading it as Xo. 2 common and 
better. As we have shown heretofore Philips and 
Chambers had nothing whatsoever to do with the grad¬ 
ing of this lumber, that task having been performed 
by a representative of the Government at the location 
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from which the various lots of lumber were shipped, 
and by a representative of the vendee of Philips and 
Stephens. But the Government complains jthat it 
should not have been priced by Chambers and Philips 
and sold on the grade No. 2 common and better. Of 
course, it is abundantly shown by this record that this 
lumber was badly mixed, consisting of all different 
sizes, widths, lengths and qualities, and we I submit 
that to sell such lumber as this as No. 2 common and 
better was to sell it just as lumber of that descrip¬ 
tion is ordinarily sold. 

We therefore respectfully submit that the evidence 
in this case not only fails to prove that any!of this 
lumber was appraised at less than its fair market 
value but that all the testimony in the record on the 
subject proves that the price at which the ! lumber 
was appraised, and the price at which it was sbld was 
fair and reasonable. 

Conclusion. i 

For the reasons hereinbefore stated we respect¬ 
fully submit that the decree below should be reversed. 

CHARLES A. DOUGLAS, 
ABNER H. FERGUSON, 
Attorneys for Appellant, John L. Philips. 

THOMAS C. BRADLEY, 
Attorney for Appellants Merchants and 
Manufacturers National Bank and 
Nellie Senft Chambers, Executors, 
Estate. George M. Chambers. j 
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Statement. 

This appellant acted as the surety on the $500,000 
bond given by .John L. Philips and John Stephens, to 
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secui'e tlie faithful performance by them of Sales Con¬ 
tract Xo. 1, attached to the bill of complaint as Ex¬ 
hibit “0.” The bond recited that 

“J. L. Philips and John Stephens have on 
the 25th day of February, 1919, entered into 
a contract with the United States, represented 
by C. 5V. Hare, for the purchase of all lumber 
referred to therein:” 

and the condition of the bond was that if the said 
Philips and Stephens 

“shall and will in all respects duly and fully 
observe and perform all and singular the cove¬ 
nants, conditions and agreements in and by the 
said contract agreed and covenanted by said J. 
L. Philips and John Stephens to be observed 
and performed, according to the true intent and 
meaning of the said contract, then the above 
obligation shall be void and of no effect; other¬ 
wise to remain in full force and virtue.” 

In the final decree appealed from, the court below 
dismissed the bill as to John Stephens, but entered a 
.judgment against John L. Philips for $1,381,447.00, 
covering alleged profits received by him and certain 
other defendants from the resale of the lumber covered 
by Sales Contract Xo. 1, over and above the base price 
fixed by the Government representative, which base 
price had been paid in full to the Government by said 
Philips and Stephens. 

Said decree also entered a judgment against this 
appellant as surety on said bond for the full penalty 
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thereof of $500,000.00, with interest thereon at the rate 
of 6 per cent from March 5, 1923. 

Appeals were taken, and the case is now here for 
consideration of the various questions raised by the 
assignments of error found in the record. 

The defendant John L. Philips, one of the principals 
in the bond signed by this appellant as surety, has 
filed the main brief in the case, setting forth a full 
Statement of Facts, and discussing in great detail the 
facts and law applicable to his case, and which are 
of necessity to a large extent also applicable to the de¬ 
fense of this appellant, his surety. This applicant 
adopts said brief, and prays that so far as it may be 
applicable to its case, it may be considered on behalf 
of this appellant to the same extent as if it had for- 

I 

mally united therein. 

There are certain aspects of the case, however, in¬ 
volving the rights and obligations of this appellant 
as surety, which do not apply to the other appellants, 
and it is the object of this separate brief to brijig out 
more clearly the facts bearing on its rights and obli¬ 
gations and a discussion of the law governing the 
same. 

For reasons of brevity, and a desire not to impose 
unnecessary labor on this court, we will not repeat in 
full the Statement of Facts set forth in the Philips 
brief, but will refer only to such facts as particularly 
bear upon the surety’s case, and we will only argue 
those assignments of error which are peculiarly appli¬ 
cable to our client’s defense. 
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There is no claim made in the bill or in the testi¬ 
mony that the surety company had any knowledge of 
the negotiations preliminary to or contemporaneous 
with the execution of Sales Contract No. 1, or that the 
surety had any knowledge of the construction said to 
have been placed upon said contract by the parties 
subsequent to its execution. Under these conditions, 
the liability of the surety must be determined by the 
language of the parties as used in the contract and 
bond, and if the meaning of that language or of the 
language of any particular clause therein contained 
be in anywise ambiguous, every doubt must be re¬ 
solved in favor of the surety and most strictly against 
the appellee, who will hereafter be referred to as 
plaintiff, because it is undisputed that both the con¬ 
tract and bond were prepared by the law officers of 
the Government, and were thereafter delivered by the 
Government officials to Philips and Stephens, who 
were told to go out and find a surety, which was ac¬ 
cordingly done. 

The bill of complaint alleged, among other things, 
that prior to the execution of said contract and bond, 
Philips and Stephens entered into a conspiracy to in¬ 
duce other lumber dealers and associations engaged 
in the purchase and sale of lumber, to withdraw from 
certain conferences called by Government officials for 
the purpose of devising a method for disposing of the 
surplus Government lumber found on hand at the end 
of the World War, in order that they might obtain the 
contract for the purchase of said lumber by them¬ 
selves. That after said contract and bond were exe- 



cuted, they induced George M. Chambers, now de¬ 
ceased, who had been appointed by the Governnient as 
its agent to inspect said lumber and fix a base price 
for the sale thereof to said Philips and Stephens, to 
enter said conspiracy to the end that the said Cham¬ 
bers would fix said base prices at low figures, a-nd not 
in accordance with the prevailing market prices, so 
that said Philips and Stephens could thereafter resell 
said lumber to the trade at a large profit to: them¬ 
selves. That thereafter the said Philips and Stephens 
induced the other defendants and numerous other per¬ 
sons unknown to plaintiff to enter said conspiracy to 
defraud the Government, and that as a result of said 
fraudulent operations of said defendants 138,700,530 


feet of lumber, together with a large number of ties, 
poles and shook material were sold to said Philips and 
Stephens at the aggregate base price fixed by said 
Chambers of $3,216,873.00, out of which said Philips 
and Stephens retained a commission allowed by said 
contract of $362,567.29, plus the sum of $21,886.18, 
covering certain claims and deductions made by them, 
leaving a balance of $2,833,419.53 as the net amount 
which was paid by said Philips and Stephens to the 
Government for said surplus lumber. 

The bill further alleged that in the resale of said 
lumber by the vendees of Philips and Stephens, some 


of whom were named as defendants in the case!, a very 


much larger price was realized than the base price 
fixed in accordance with the terms of the contract. 
That said Sales Contract No. 1 was not in fac|t a con¬ 
tract of sale of said surplus lumber by the Government 
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to Philips and Stephens, but was a contract of agency, 
under which said Philips and Stephens 

“at all times purported to act as the faithful 
agents and representatives of the United States 
in the sale of said lumber under said contract, 
and represented to the United States that they, 
the said J. L. Philips and John Stephens were 
selling said lumber at the highest possible price 
that could be obtained therefor, and purported 
to account to the United States for said lumber 
at the true prices at which it had been sold by 
them, ’ ’ 

but that pursuant to their scheme and conspiracy, to¬ 
gether with their associates and coconspirators, to 
defraud the United States, the}' conspired with the 
said George M. Chambers and with other defendants 
that the said Chambers, acting as lumber expert for the 
United States, should fix the base price for said lumber 
at an amount greatly below the true value thereof, and 
that the said Chambers 

“did in pursuance of said conspiracy utterly 
fail to properly inspect said lumber and classi¬ 
fy the same, or did so inspect and classify 
the same, as to bring about the sale thereof 
at lower prices than the true value thereof; and 
the said J. L. Philips and John Stephens wil¬ 
fully neglecting their duty to obtain the high¬ 
est prices practicable and to protect the inter¬ 
ests of the United States in the premises * * 

sold the same to other defendants herein men¬ 
tioned, and to others unknown, parties to said 
plan, scheme and conspiracy, at such inade¬ 
quate base prices in consideration for which 


said defendants herein mentioned and others, 
so purchasing said lumber, made secret pay¬ 
ments of large amounts of money to said J. L. 
Philips and John Stephens, George M. jCham- 
bers and their agents or representatives, and the 
said J. L. Philips, John Stephens and George M. 
Chambers entered into secret arangenufots or 
agreements and partnerships with said alleged 
purchasers of said lumber whereby the said J. L. 
Philips and John Stephens, George M. I Cham¬ 
bers, and other defendants herein named as 
purchasers of said lumber, realized; large 
profits which were never reported to thejTTnited 
States as part of the proceeds of said dumber 
by the said J. L. Philips and John Stephens 
and George M. Chambers, but were jin fact 
divided between said parties as secret 1 profits 
from said fraudulent transactions” (Rec., pp. 
18, 19); | 

and, further, that said Philips and Stephens accounted 
to the United States only to the extent of the proceeds 
of said lumber upon the basis of the base prices 
fraudulently fixed by the said Chambers as aforesaid, 
less a commission of 12 per cent allowed them by the 
contract, in fraud of the rights of the United States. 

By the decree appealed from, the court below found 
that there never was any conspiracy between the de¬ 
fendants John L. Philips and John Stephens to de¬ 
fraud the Government, or that any fraud had ever 
been committed by the said John Stephens, and dis¬ 
missed the bill of complaint as to the defendant Ste¬ 
phens. The court did find, however, that after the 
execution of the contract and bond, Philips: entered 
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into a conspiracy with Chambers to fix base prices at 
which Philips and Stephens were to purchase the lum¬ 
ber from the Government at a figure below the then 
market value of said lumber, and that thereafter 
Philips and Chambers entered into a conspiracy with 
certain of the vendees of Philips and Stephens by 
which said vendees on the sale by them of the lumber 
purchased from Philips and Stephens, agreed to di¬ 
vide the profits which might be realized either with 
the said Philips or the said Chambers, or to pay to 
one or the other of them large sums of money, repre- 
senting a portion of the profits realized from the sale 
of said lumber (Memorandum Opinion filed April 23, 
1927—Rec. p. 235). 

In its decree passed June 3, 1927, the court not only 
held Philips liable for all sums of money received by 
him from various of his vendees, but held him liable 
for moneys received by George M. Chambers, the Gov¬ 
ernment representative, from certain of said vendees, 
and all moneys received by Frank T. Sullivan, another 
vendee, from sales made by him of lumber purchased 
from Philips and Stephens; and by paragraph six of 
said decree (Kec. p. 252) held the bonding company 
jointly and severally liable with the defendant Philips 
to the plaintiff for the amount of profits collected by 
said Philips and George M. Chambers, as set out in 
prior paragraphs of the decree. The court seemed to 
have doubt as to the liability of the bonding company 
for profits realized by the defendant Frank T. Sulli¬ 
van on lumber sold to him by Philips and Stephens, 
and reserved said question for determination on the 
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final hearing, but in the final decree filed July 25, 1929 
(Rec. p. 353), the matter reserved was decided against 
the bonding company, and the bonding company was 
held liable up to the penalty of its bond not only for 
profits realized by its principal John L. Philips, but 
for sums paid to George M. Chambers by various ven¬ 
dees of Philips and Stephens, and for the profits made 
by Frank T. Sullivan, another vendee, on all sales made 
by him of lumber purchased from Philips and Ste¬ 
phens. This ruling was based apparently on the 
theory that after Philips and Stephens had sold a 
quantity of lumber to Frank T. Sullivan, that Philips 
individually had entered into a partnership with Sulli¬ 
van for the resale of said lumber, and that hi^ bond 
was, therefore, liable not only for the portion of the 
profits realized from said sale and paid to him, but 
for the portion that was retained by said Sullivan, 
with interest thereon from December 31st of the years 
1919, 1920, 1921, on the amount of lumber sold dur¬ 
ing said years by him (Schedule F-l, Rec. p. 282). 

AVe arc unable to say on what theory the court de¬ 
cided to hold the bond responsible for amourits col¬ 
lected by Chambers from vendees of Philips and Ste¬ 
phens, and which amounts were retained by said 
Chambers, unless it be based on the statement con¬ 
tained in the decree of June 3, 1927 (Rec. p. 251), that 
Philips and Chambers were jointly and severally liable 
to plaintiff for all amounts and profits collected and 
received by Chambers from vendees of Philips and Ste¬ 
phens, and that such amounts and profits constituted 
a trust fund in the hands of Philips and the executors 
of said Chambers for the benefit of the plaintiff. 
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These applications of the law of suretyship by the 
lower court seem novel to us, and we believe are un¬ 
supported by authorities. 

Assignments cf Error Particularly Selied Upon by 
This Appellant. 

The Court erred: 

2. Tn overruling the several motions of the defend¬ 
ants to strike out and dismiss the bill of complaint. 

7. In holding that Philips and Stephens were not, 
under Sales Contract Xo. 1, the purchasers of the 
lumber themselves but were acting as representatives 
of certain lumber associations. 

8. In holding that, under the circumstances men¬ 
tioned in the opinion of the court filed on April 23, 
1927, Philips and Stephens were trustees for the 
United States for profits received. 

9. In holding that the contract was entered into by 
the United States for the benefit of the lumber indus¬ 
try, and that Philips and Stephens under the contract 
were acting as representatives of the latter. 

10. In considering, in construing Sales Contract Xo. 
1, the circumstances attending its execution and the 
subsequent acts of one of .the parties not communi¬ 
cated to the other party to the contract. 

13. In holding the defendants liable to the United 
States under the pleadings in view of the fact that 
the Court held that there was no conspiracy between 
John Stephens and John L. Philips. 
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14. In holding that under the pleadings in this case 
the conspiracy is not the gravamen of the charge. 

15. In holding that under the pleadings of thiii case 
it was not necessary for the United State to prove 
conspiracy charged in the bill. 

j 

16. In holding that the evidence established a con¬ 
spiracy between Philips and Chambers, participated 
in from time to time by the other defendants held 
liable. 


17. In holding that the moneys received by John L. 
Philips from the various purchasers of the lumber 
under said Sales Contract No. 1 were trust funds and 
should have been paid to the Government. 


18. In holding that the Fidelity and Deposit! Com¬ 
pany of Maryland is liable to the extent of its bond 
for the profits made by Philips and not accounted for 
to the Government out of the sale of so much of the 
lumber as is embraced in the schedule annexed'to the 
contract. 


19. In holding that the United States received less 
for the lumber sold under Sales Contract No. 1 than 
the lumber was at the time of the respective sales 
thereof fairly worth. 

20. In holding in opinion filed April 23, 1927, that 
equity had jurisdiction to try this case against the 
several defendants. 

21. In holding under the Interlocutory Decree of 
June 3, 1927, that the United States w r as entitled to 
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recover from the several defendants the amounts set 
forth as against the several defendants in said decree, 
or in any amounts. 

22. Ill entering the Interlocutory Decree of June 3, 
1927. 

25. In entering the Final Decree of the 25th day of 
July, 1929. 

28. In admitting as against the Fidelity and De¬ 
posit Company of Maryland plaintiff's Exhibits 12 to 
15, inclusive, appearing on page 64 of the Statement 
of Evidence (Hoc. pp. 457, 459, 460. 461 and 22S). 

42. In overruling the motion of Fidelity and De¬ 
posit Company of Maryland to strike out certain tes¬ 
timony and exhibits as set forth on page 1074 of the 
Statement of Evidence (Rec. jn 1296). 

43. In decreeing that the Fidelity and Deposit Com¬ 
pany of Maryland is liable to the plaintiff for interest 
from March 5, 1923, in addition to the penalty of its 
bond. 

44. In holding that the Fidelity and Deposit Com¬ 
pany of Maryland is liable to the plaintiff as surety on 
the bond of Philips and Stephens for the amounts 
collected by John L. Philips in connection with the 
sale of lumber which is shown by the testimony to have 
been withdrawn from Sales Contract Xo. 1 and Sched¬ 
ule “A” attached thereto and thereafter turned over 
to Philips and Stephens for sale. 
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45. In holding that the defendant John L. Philips 
is liable to the plaintiff for moneys received by Frank 
T. Sullivan from the resale by him of the lumber! pur¬ 
chased from Philips and Stephens over and above the 
amounts thereof received by said John L. Philips. 

4b. In holding that the Fidelity and Deposit Com¬ 
pany of Maryland is liable to the plaintiff for the 
amounts collected by George M. Chambers in sp far 
as such amounts were collected on account of the sale 
of lumber included in Schedule “A” of Sales Contract 
No. 1. 

47. In holding that the Fidelity and Deposit Com¬ 
pany of Maryland is liable to the plaintiff for the 
profits received by Frank T. Sullivan on account of 
the resale by him of lumber purchased by him tinder 
Sales Contract No. 1, and set forth in Schedules |“D” 
and “F-(l)” of the Auditor’s report. 

Argument. 

For purposes of convenience and brevity, we will 
not discuss the above assignments of error seriatim, 
but will consider them in groups as applying to the 
main questions of this case involving the liability of 
the surety company. Many of the above assignments 
of error apply equally to other defendants and are 
treated at length in the brief of John L. Philips, and 
for this reason we will not discuss the evidence in 
detail any more than is necessary to present the 
surety’s case. ! 
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I. 

Was the sales contract No. 1, dated February 25,1919, 
made on behalf of the United States by C. W. Hare, 
Director of Sales, and Philips and Stephens, a contract 
of sale or was it in form and legal effect a contract of 
agency, merely conferring upon Philips and Stephens 
authority to sell surplus lumber for and on behalf of 
the Government? This question is covered by Assign¬ 
ments No. 7 to 10. 

The question raised in the above heading is the 
one of first and main importance in this case, because 
if this Court should determine that the contract was 
in fact a sales contract under which the Government 
lumber was sold to Philips and Stephens, then all of 
the other questions raised in the assignments of error 
and in the large record in this case would pass out of 
the case, and there would be no necessity for this 
Court to consider the same. This is undoubtedly true, 
because if the Government’s lumber was sold outright 
to Philips and Stephens, then their only obligation to 
the Government was to make payment therefor in ac¬ 
cordance with base prices fixed by the Government 
representative, which payment in full is admitted by 
the leadings and the evidence. Thereafter it would 
be the undoubted right of Philips and Stephens to sell 
their lumber to any purchaser they saw fit, upon such 
terms and conditions as they were able to obtain, and 
they would have the absolute right to enter a partner¬ 
ship with any of their vendees for the resale of said 
lumber, or to make any other arrangement with them 
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by which a portion of the profits realized from the 
resale should be paid to them. 

We are met, therefore, at the threshold of the case 
with the all-important question as to the character 
and interpretation of the contract in question. ; We 
contend that from the time the Government attorneys 
stated that the Government would not be permitted 
by law to make an option or agency contract for the 
disposal of said lumber, until after the contract had 
been made and all of said lumber sold to Philips and 
Stephens and paid for by them, there was no question 
in the minds of any of the Government officials or 
Philips and Stephens, or their vendees, that the; con¬ 
tract in question was other than an outright sale of 
the surplus lumber to Philips and Stephens. By rea¬ 
son of the fact, however, that during March, April and 
May of 1919 there was practically no market for 
lumber anywhere in the United States, and little or no 
lumber was being sold, and that beginning with June, 
1919, the market price began to rise, until at the end 
of the year 1919, and the first few months of 1920, the 
price had reached the highest point ever known to the 
lumber market, during which period of time the 
vendees of Philips and Stephens were selling at retail 
the lumber which they had purchased, and were ob¬ 
taining prices for same in many instances higher than 
the base prices fixed for said lumber by the Govern¬ 
ment representatives in the early months of the; con¬ 
tract, it occurred to the Government representatives 
that the Government ought to obtain the benefit of 
said higher retail prices, and they conceived that this 
could be accomplished by taking the position that the 
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contract did not contemplate a sale of the lumber to 
Philips and Stephens, but merely constituted them 
agents to retail the lumber at the best prices obtain¬ 
able, under which theory they could claim the Govern¬ 
ment would be entitled to the profits realized from 
said retail sales. The whole case of the Government 
is built up on this theory, and, of course, if it cannot 
be maintained, they are not entitled to an accounting 
from Philips and Stephens and their vendees, and 
cannot recover a judgment against the surety com¬ 
pany. In arriving at this decision, the Government 
entirely overlooked the fact that another sale inter¬ 
vened between the transaction in which the Govern¬ 
ment sold the lumber to Philips and Stephens and the 
hundreds of sales made in the course of four to six 
months by the vendees of Philips and Stephens to the 
retail trade, and that was the sale by Philips and 
Stephens to their vendees. These sales as made from 
time to time by Philips and Stephens were reported 
by them to the Government by their sending copies of 
the invoices covering the shipments showing the in¬ 
voice price, the base price, the name of their vendee, 
and the destination of the lumber sold. These invoices 
in the vast majority of the cases showed that Philips 
and Stephens sold the lumber to their vendees at 
prices which were identical with the base prices fixed 
by the Government appraiser, and under which the 
lumber was sold to Philips and Stephens. In a few 
instances the invoice price was a little in advance of 
the base price, but whether the same or more, under 
their contract with the surety company Philips and 
Stephens were required to deposit 88 per cent of the 
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invoice prices to a special account for the benefit of 
the Government, and in this way the Government was 
paid by Philips and Stephens a considerable sum over 
and above the base price, which they have always 
claimed they are entitled to receive back from the 
Government on the final adjustment of their contract. 

While the surety company had no knowledge!of the 
preliminary negotiations leading up to the contract, 
and duly objected and excepted to the admission of 
evidence concerning said preliminary negotiations 
(Rec. p. 424), we believe that this Court will joe dis¬ 
posed to examine said preliminary negotiations for 
the purpose of determining what was the object 
sought to be accomplished by said contract, and what 
were the limitations placed upon the Government in 
making same. 

At the termination of the World War, the Govern¬ 
ment found itself in possession of vast quantities of 
materials of all sorts, including lumber, for which it 
had no further use, and in order to dispose of the 
same an Act of Congress was passed on July 9, 1918, 
which provided among other things as follows:! 

“That the President be and hereby; is au¬ 
thorized, through the head of any Executive 
Department, to sell upon such terms as the head 
of such Department' shall deem expedient, to 
any person, partnership, association or corpo¬ 
ration * * * any war supply material and 

equipment and any by-products thereof * * *” 


.It will be noted in passing that “the head 


of anv 


Executive Department” was given no authority to 

2 / 
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delegate the power of sale, discretionary or absolute, 
to any person not an officer or employee of the United 
States. Under authority of this Act of Congress, the 
President gave instructions to the various Depart¬ 
ments tb dispose of surplus material, but specifically 
directed that it should not be marketed in a way that 
would be injurious to the industries of the country, or 
produce a depression in the market, and thus retard 
t he recovery of business (Rec. p. 34). 

In the meeting held January 8, 1919, by various 
officials!of the Government whose Departments held 
surplus stocks of various kinds, the question of the 
advisability of getting each industry which supplied 
material to the Government to absorb the unused por¬ 
tion of material sold by it to the Government, or to 
develop some plan by which it would take the material 
off the Government’s hands and market it in its own 
way, was carefully considered (Rec. p. 35). 

The discussion very quickly drifted to the disposal 
of surplus lumber, which seemed to be the largest 
unused commodity then on hand. The suggestion was 
made that the lumber associations who had supplied 
the lumber to the Government, particularly the soft 
wood, consisting of Southern pine, should organize an 
agency to represent the Government in disposing of 
that material, but it developed in that discussion that 
the lumber associations did not have any organiza¬ 
tion or the finances which would permit them to carry 
out such a program. Other objections to such an 
arrangement were fully discussed. The meeting ad¬ 
journed. with the suggestion by the chairman, Mr. 
Humphrey, who was Director of the Building Material 
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Division of the War Industries Board, that the lumber 
associations get together and advise him by the 18th 
of January of their point of view as to the best method 
of disposing of the lumber, and what proposal they 


could make regarding the salvage of used and unused 


material. 


Thereafter, another meeting was held on January 
20, 1919 (Ree. p. 71), at which meeting Mr. Humphrey 
stated that the Government representatives had had a 
meeting the Saturday before, at which they had at¬ 
tempted to prepare a rough draft of a proposed con¬ 
tract by which a group of men should undertake to dis¬ 
pose of the surplus lumber then on hand. This pro¬ 
posed contract was discussed from various angles by 
the Government representatives and the representa¬ 
tives of various lumber associations present, | and the 
thought advanced that those lumber associations 
which sold the different kinds of lumber to the Gov¬ 
ernment should be willing to undertake to dispose of 
that character of material for the Government. Ac¬ 


cordingly, after various consultations among them¬ 
selves, the appellant Philips, who was present at said 
meeting, at the request and as a representative of the 
Georgia-Florida Sawmill Association, submitted a 
proposition for the disposal of the soft pine lumber 
which came from the Southern associations, said pro¬ 
posal being found on page 95 of the Record, which 
proposal, among other things, recited that 


“The Georgia-Florida Saw Mill Association, 
through its representatives, will contract with 
the Government to market this surplus lumber 
in accord with the plan agreed to at the joint 
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conference on January 8, 1919, on the basis 
outlined below” &c. 

After this proposition had been discussed, and prac¬ 
tically agreed to, Mr. C. W. Saeger, an attorney em¬ 
ployed in the office of the Assistant Secretary of War, 
upset the whole negotiation with the statement that 
such agency contract would not be in accordance with 
the law. He said (Rec. p. 105): 

“1 should like to call your attention briefly 
to the fact that the plan as outlined is open to 
possible objection from the legal viewpoint. I 
am not challenging the good faith of the indus¬ 
try, but am afraid that the Judge Advocate 
General will object to an arrangement by which 
the lumber people will get an option on all the 
Government’s yellow pine lumber, to run say 
until August 1st, that they will exercise their 
best endeavors, but if they fail we would have 
it on hand. I am quite sure that will be an 
option from the legal point of view. To sell is 
all right, but I do not think that it would follow 
we would withhold it from the market and let 
you people sell if you can. I was suggesting on 
this proposition if you would put it on a basis 
where the buyer agrees to buy and the seller 
agrees to sell, and sell at a price to be deter¬ 
mined in whatever way they figure out, it would 
be rather a selling contract than an agency con¬ 
tract.” 

The conference then considered the matter from the 
aspects suggested by Mr. Saeger, which was entirely 
different from the original proposition, and an effort 
was made to get the lumber men to buy back outright 
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the lumber from the Government. In this conference 
Mr. Humphrey said (Rec. p. 107): 


“Understand, Mr. Philips, that this! scheme 
is a plan of buying the lumber at those points. 
The Government does not want to enter into 
an agreement in which you sell the cregm; you 
are to clean it up.” I 


The above statement grew out of the discussion of 
all of the difficulties surrounding the matter I as well 
as the usual trade terms and conditions, and particu¬ 
larly the questions of whether in shipping lumber to 
buyers the Government would be responsible! for the 
usual claims as to grades and quantities and difference 
between actual and estimated freights, and it was 
made plain that the Government would not be! respon¬ 
sible for any of these eventualities. 


After further discussions as to other classes of 
material, the meeting broke up, Mr. Humphrey stat¬ 
ing that he presumed he would sec the parties jthe next 
morning at his office, at which time they could go into 
the matter again. At that meeting on January 21st, 
the Government representatives stated that the legal 
department of the Government had ruled hi accord¬ 
ance with the opinion expressed by Mr. Saeger and 
Mr. Schultz (both Government lawyers), that the Gov¬ 
ernment could not enter into an option or agejney con¬ 
tract whereby the industry, or its representatives, 
could go ahead and sell part or the best of the lumber 
within a certain time, and then not sell or not! take the 
balance, thus leaving in the hands of the Government 
lumber of such character, and piled under such condi- 
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lions, that a few months delay would mean great de¬ 
terioration and loss to the Government, and that the 
Government could only make a contract of outright 
sale to the purchasers, to take all of the lumber within 
a certain period, at a price to be determined by certain 
machinery, and to be paid for within a certain time, 
and a satisfactory bond to be executed to carry this 
out (Rec. p. 975). 

This decision of the Government which had been 
suggested as a possibility the afternoon before by Mr. 
Saeger, and now positively affirmed, put an entirely 
different aspect on the matter from what had pre¬ 
viously been discussed. After the close of the meeting- 
on January 20th, the representatives of the lumber as¬ 
sociations discussed among themselves the question of 
having to buy the lumber, and it developed that they 
did not want to buy the lumber outright and pay for 
the same because they could not finance the transac¬ 
tion, and further, that the quantity of lumber on hand 
and the grade of same was not what they thought it 
was, and they lost interest in the proposition, and most 
of them returned to their homes (Rec. p. 975). 

Therefore, on the morning of January 21st, Philips 
and Stephens, who had remained over and had dis¬ 
cussed between themselves the possibility and ad¬ 
visability of purchasing the lumber for themselves, 
called at Mr. Humphrey’s office and had a conference 
with him on the subject. Mr. Humphrey handed them 
a memorandum which he had prepared, stating that 
it was his understanding that it was not legal to enter 
into an agency contract, but that probably a purchase 
and sale contract would be best (Rec. pp. 799, 800). 


Mr. Humphrey, in liis testimony at page 798, de¬ 
scribes the meetings of January 8th and 20th in part 
as follows (Rec. p. 797): 

“These conferences were called because it 
was felt that the surplus material should not 
be put on the market and thus demoralize trade 
conditions. In fact the President had given 
notice to the War Industries Board that; perish¬ 
able things could be disposed of, but that non- 
perishable things should be disposed pf in a 
way that would have a minimum effect on gen¬ 
eral conditions of business. * * * Finally 

an offer was made as to a proposed plan for 
the taking over of the lumber by the industry 
on an agency basis, that is, the representative 
of the industrv would take it over, arid there 
was a great deal of discussion as to what would 
be a fair charge for the cost of handling it 
* * * Things proceeded fairly smoothly 
until one of the legal representatives: of the 
War Department, either Schultz or Saeger, 
said that he did not believe the contract was 
legal, but that if it was a sales contract he be¬ 
lieved it would be approved by the Judge Advo¬ 
cate General, and in view of that the! confer¬ 
ence should be terminated. * * * He (the 

witness) abandoned any hope at the time of 
getting the lumber industry itself to buy out¬ 
right this lumber, but he opened negotiations 
with Philips and Stephens. The industry 
seemed to be reluctant from what was said by 
the representatives of the several kinds of lum¬ 
ber, they did not seem to have the machinery 
or the means to handle it” (Rec. p. 799). 
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Philips and Stephens had never been partners in 
business but each had his own company and organiza¬ 
tion, and were wholesale lumber dealers and not manu¬ 
facturers, and were engaged in buying and selling 
lumber for profit. When, therefore, they made their 
proposition to purchase the lumber outright, all the 
previous talk about selling the lumber for the Gov¬ 
ernment at cost and no profit which arose in the prior 
conferences between the Government representatives 
and the producers or manufacturers who had pre¬ 
viously sold the lumber to the Government and made 
a profit out of it, passed out of the case and had noth¬ 
ing to do with the new proposition of Philips and Ste¬ 
phens as wholesalers buying and selling lumber for 
profit, and who had not produced any of this lumber, 
and therefore had not already made a profit out of it. 

After the conference of January 22nd between Mr. 
Humphrey and Philips and Stephens was ended, Mr. 
Humphrey wrote out a memorandum called “Basis 
for contract for the purchase of Government surplus 
lumber” and sent the same to Mr. Philips at his hotel 
with a letter bearing date January 22, 1919 (Rec. p. 
SOI). In this letter he stated that he enclosed the 
basis of contract “between the Government and your¬ 
selves for the purchase of surplus lumber as agreed to 
in our conference today.” He also stated that he 
had arranged for another conference at the office of 
Mr. E. C. Morse, Assistant Director of Sales, for the 
next day, January 23rd, at 11 o’clock. The witness 
Humphrey further stated (Rec. p. 802) that he went 
over the situation very carefully with General Goeth- 


als, and that lie told General Goethals that lie first 
tried to get the industry to absorb the lumber, that is, 
to take it back at the price which the Government paid 
for it, and that could not be done, and they tried to 
form an agency contract, and that had been objected 
to on legal grounds. He thinks that at the time ho 
knew the Judge Advocate General had said that could 
not be done. Although Ire did not see the contract, he 
understood from the General that this was a purchase 
contract, in which Philips and Stephens were the pur¬ 
chasers. On cross examination the witness further 
stated: ! 

“The idea of protecting the industry from 
a dumping of material on the market wjas only 
a part of the basic idea of the conference, ft 
started originally by the officers that had to do 
with surplus material being fearful that con¬ 
tinual sale of lumber would demoralize the 
market so that they could not sell the lumber at 
a price that was fair to the GovernmentJ * * ® 
The purpose of the conference was really 
twofold: primarily to protect the Government’s 
interests, and also to aid the industry by pre¬ 
venting demoralization. ’ ’ 

Pursuant to Mr. Humphrey’s letter of January 22, 
1910, Philips and Stephens went to his office on the 
morning of January 23rd, and accompanied him to 
the office of Mr. Morse, Assistant Director of Sales. 

A Government witness, Thomas S. Schultz, in charge 
of the Legal Department of the Director of Sales, 
testified that he was directed to prepare a contract 
between the Government and Philips and Stephens, 
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and that several drafts were made before the contract 
was put in final shape and signed (Rec. p. 449). One 
of those drafts of the contract bearing date the — day 
of February, 1919, was offered in evidence (Rec. p. 
450). The contract in its final form was executed in 
the office of )Ir. Hare, Director of Sales (Rec. p. 424). 
Witness further testified (Rec. p. 449): 

“Mr. Saeger’s opinion was that the Director 
of Sales had no authority to enter into an 
agency contract, and that was also his (witness) 
opinion. He drew the final draft of the contract 
as executed. lie did not undertake to draw a 
contract that would be in disguise an agency 
contract.” 

After the contract and bond were put in final shape 
they were handed to Philips and Stephens, who were 
told toigo out and find a satisfactory surety. They 
took the matter up with Mr. Price, the agent of the 
Fidelity and Deposit Company, and a conference was 
arranged at the office of the Company in Baltimore, 
and that surety company, before agreeing to go on 
the bond, made Philips and Stephens enter into a writ¬ 
ten agreement with them, which is referred to as De-' 
fondant's Exhibit Xo. 6 and is found at page 978 of 
the Record. This agreement recited that the bonding 
company was about to execute a certain bond on be¬ 
half of Philips and Stephens, in favor of the United 
States, in the penalty of $500,000 “in connection with 
a contract for the sale of lumber, copies of which bond 
and contract being or to be hereto attached as a part 
hereof.” The contract further provided that Philips 


and Stephens should appoint, with the approval of 
the surety company, a cashier or treasurer, to receive 
all checks, drafts, cash or other remittances, ill pay¬ 
ment for lumber, and to deposit the same in the Amer¬ 
ican Security & Trust Company at Washington, 88 per 
cent of each payment to be deposited to an account in 
the names of Philips and Stephens and the surety 
company, and 12 per cent to be deposited in the: name 
of Philips and Stephens. That no withdrawals should 
be made from the first account above mentioned ex¬ 
cept upon the counter signature of the suretv com¬ 
pany, or their duly authorized agent, and no withdraw¬ 
als should be made from the second account j above 
mentioned except upon the signature of Philips and 
Stephens, or either of them, and said cashier or treas¬ 
urer, and be used only for the purpose of paying oper¬ 
ating expenses in connection with the performance of 
said contract. 

The original bond signed by the defendant Isurety 
company was attached to the bill of complaint as Ex¬ 
hibit “D” (Rec. p. 121). 

Witness George II. Price, testifying on behalf of 
said surety company (Rec. p. 052)' testified that he 
was General Manager of the Fidelity and Deposit 
Company of Maryland, and “is familiar with the rate 
of premiums charged on Government bonds. That the 
rate on fiduciary bonds ranged from $1.00 to $2|50 per 
$1,000, and the rate on a purchase and sale bond was 
$10 per $1,000. He had written other purchase and 
sale bonds for the Departments of the Government, 
some of them for the Shipping Board.” 
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On cross-examination by plaintiff’s attorney, wit¬ 
ness said (Pec. p. 953): 

“They (the bonding company) were inter¬ 
ested in what happened to the money, and that 
the money was paid in accordance with the 
terms of the contract. They were interested in 
the money payable to the Government for this 
lumber. They were not interested in the re¬ 
ceipts for the lumber, but they were interested 
in the payment to the Government for the lum¬ 
ber in accordance with the terms of the con¬ 
tract. That contract was construed by the 
Bonding Company as a purchase contract. They 
were purchasing this lumber, and had to pay 
for it within 90 days of the shipment. They 
had to pay for the lumber at the price set by 
the Government at the first of the month.” 

Philips, testifying in his own behalf (Pec. p. 9TG) 
said that he met Schultz for the first time on the morn¬ 
ing of January 23rd, in the office of the Director of 
Sales, Mr. Morse, the Assistant Director, being pres¬ 
ent. That Schultz was directed to draw the contract, 
and the next day witness was handed the contract 
drawn by Mr. Schultz. He further testified: 

; “At the first conference Schultz attended, 
nothing was said about a subterfuge or camou¬ 
flage contract, that would be in form a sales 
contract but in fact an agency contract. The 
agency thing had gone out of the window as 
being illegal. This was a sales contract, and 
they were buying this lumber.” 

He further testified (Pec. p. 981) that Philips and 
Stephens 


29 


“had bought the lumber, the same as hi had 
bought lumber all his life. They had expected 
to sell all they could by the first of August, and 
if they did not sell it all, they would go ahead 
and take that and then sell it as they could, but 
they bought it to sell and no matter what they 
sold it for they had to pay the price the con¬ 
tract called for. * * * Whether they sold it 
below the base price or above the base price, 
the risk was theirs. * * * The United $tates 
sold it to them, and they had to pay the United 
States even if their vendee paid them nothing.” 

The only testimony offered by the Government in 
support of the theory that the contract was intended 
as an agency contract, although disguised as a sales 
contract, was the testimony of Charles W. Hare, Di¬ 
rector of Sales at the time of the signing of the con¬ 
tract, and John Stephens, who, for reasons of hi^ own, 
decided to testify on behalf of the Government. Over 
objection and exception by the defendants, the witness 
Hare testified (Rec. p. 420) that: 

“He represented the Government in the exe¬ 
cution of this contract. 

“He appointed George M. Chambers tp rep¬ 
resent him in carrying out the provisions of the 
contract, to meet with the representative of 
Philips and Stephens, examine the lumber, and 
decide upon the base price. Mr. Chambers en¬ 
tered upon these duties, and did fix prices tinder 
his (witness) direction. Chambers represented 
the Government in fixing base prices and in the 
grading of the lumber so far as it was graded. 
* * * Schultz drew up the method of pro¬ 

cedure under Sales Contract No. 1, and witness 
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approved same and put it into being. Witness 
knew that a bond was entered into as required 
by the contract” (Rec. p. 421). 

On cross-examination witness said (Rec. p. 422): 

i “The contract that he signed was prepared 
by Mr. Schultz, who was legal adviser to the 
Director of Sales, and Mr. Saeger, who was con¬ 
nected with the office of Assistant Secretary of 
War as legal adviser, had something to do with 
it. Mr. Saeger, and possibly Mr. Schultz, told 
him that the Director of Sales could not enter 
into an agency contract. That was the reason 
that form of contract was drawn. The witness 
did not regard the contract as a Sales Contract. 
He remembered that at the end of a long cross 
examination at the criminal trial lie may have 
said he considered Philips and Stephens as the 
purchasers of the lumber, but ‘ Surely they were 
not the purchasers of that lumber when I held 
a string to it, and could withdraw it all if I 
wanted to.’ If he did say they were the pur¬ 
chasers of the lumber, he meant within the 
terms of the contract. 

“He had no connection with the office of the 
Director of Sales after June 1919, and there¬ 
fore does not know if the contract or the time 
for its performance was ever extended by the 
Government” (Rec. p. 423). 

On redirect examination witness testified (Rec. p. 

423): 

“By reason of the advice from Mr. Saeger 
that the office of the Director of Sales could not 
enter into an agency contract, the witness put 
in a commission of 12 per cent to cover the 
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expenses to which the other parties to the con¬ 
tract would be subject in marketing it in behalf 
of the Government. Instead of making the con¬ 
tract an Agency Contract in form, they made it 
a Sales Contract in form. The witness made a 
great many Sales Contracts in his life, and it 
has always been an out-and-out sale. Thib con¬ 
tract appealed to him as a very peculiar:Sales 
Contract in that it gave him the right to; with¬ 
draw at any time that which he was by the con¬ 
tract selling to Philips and Stephens. It was 
also a peculiar Sales Contract in that the money 
they were to make was limited to 12 per cent. 
It was given the term ‘Sales Contract’ because 
it was a Director of Sales Contract, but the 
thought of Philips and Stephens representing 
the Government in a confidential capacity in 
marketing this lumber was always in his mind.” 

But when further pressed as to his testimony in the 
criminal case (Pec. p. 423) he said that when he was 
asked how he interpreted the contract, or what he 
thought the contract was, he went into a rather long 
explanation as to why it was not from his point of 
view “a regular sales contract, and then they (de¬ 
fendants’ attorneys) said ‘but is it not a salek con¬ 
tract?’ and I finally said it was.” 

John Stephens, the only other witness who testified 
on this subject on behalf of the Government, said 
(Rec. p. 813) that at the conferences preceding the 
making of the contract there was a great deal of dis¬ 
cussion as to the remuneration, and it was always 
referred to as a commission; that it was understood 
that it was to be a commission, but that when it came 




to drawing the contract Mr. Saeger told them that the 
Government could not make a contract of that kind. 

“They talked about it back and forth, and his 
(witness) understanding was that the Govern¬ 
ment’s attorneys would get together and draw 
a contract in which they were supposed to buy 
the lumber but in which in reality they were 
supposed to work under the original commis¬ 
sion agreement. These men told them that they 
could not make a commission form of agree¬ 
ment, but it was his understanding that he and 
Philips were to handle it under a commission 
form of contract.” 

But on cross-examination (Rec. pp. 820,821) he said: 

“Philips and Stephens paid the invoice price 
to the Government within 90 days without 
regard as to when their purchasers paid Philips 
and Stephens. If Philips and Stephens should 
happen to sell any of this lumber below the base 
price, Philips and Stephens would have to pay 
the Government the base price anyway. * * * 
It was not clear to him that when Philips and 
Stephens sold the lumber, the purchaser was 
their purchaser instead of the Government’s. 
It was clear to him that if they sold the lumber, 
and did not collect for it, that they would-be 
responsible. It was not clear to him that the 
purchaser was from Philips and Stephens and 
not from the Government.” 

“He construed Sales Contract Xo. 1 as an 
agency contract. 

“Philips and Stephens were told that a law 
had been passed by which the Government could 
not pay a commission on the sale of any of its 
property. As he remembers it, the Government 



would have to draw the contract in this manner, 
where they apparently would have to huv this 
lumber, because that was the only way the Gov¬ 
ernment could handle it. It was his under¬ 
standing though, in talking with Mr. Morse, 
that this was to be more of a subterfuge to get 
around the fact that the Government could not 
make a commission contract” (Rec*. p. 823). 

We have referred to or quoted all of the testimony 
we can find in the record bearing on the question of 
the intention of the parties in executing Sales Con¬ 
tract No. 1, as to whether it was intended to be a con¬ 
tract of sale or an agency contract. 

This brings us to a consideration of the contract 
itself, which is the only document in the record in our 
opinion that gives any clear expression as to the inten¬ 
tion of the parties in entering into said contract. It 
should be borne in mind that this contract was drawn 
by the Government’s own attorneys and employees, 
and if it was intended to be an agency contract, it is 
presumed that no one knew better than they;how to 
draw one. 

The first sentence that strikes the eye as orie reads 
the contract is its designation: 

Sales Contract No. 1. 

In the opening paragraph, Philips and Stephens are 
described not as agents of the United States; but as 
“the duly authorized representatives of the National 
Bureau of Wholesale Lumber Distributors,” &c. (nam¬ 
ing several lumber associations) “hereinafter called 

3/ 
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the Purchaser.” It is out of the ordinary for a party 
to act as agent for both parties to a common enter¬ 
prise, and it is inconceivable bow attorneys represent¬ 
ing the Government should prepare such a contract 
with the intention of making Philips and Stephens the 
agents of the Government when they deliberately de¬ 
scribed them as agents of certain lumber companies 
and associations, and further refers to them as “the 
Purchaser” of the lumber involved. 

The tentative drafts of the contract hereinbefore 
referred to purported to be with Philips and Stephens 
individually and not as representatives of the lumber 
associations, and the only explanation offered by the 
Government is the testimony of Schultz, who said 
(Kec. p. 434): 

“When he was first told to prepare the con¬ 
tract Philips and Stephens were named to him 
as the parties to the contract, not individually 
but as representatives of the lumber interests. 
He knew from the big conferences in Mr. 
Humphrey’s office that Philips and Stephens 
were not contracting individually but as repre¬ 
sentatives of the lumber industry. He had no 
conversation with Philips and Stephens dur¬ 
ing the time he was engaged in the drafting of 
the contract.” 

The term “Purchaser” is applied to Philips and 
Stephens in this contract no less than 27 times, and we 
submit that the contract throughout is so plain and 
unambiguous in its terms that no one reading it and 
giving the words their ordinary common-sense mean¬ 
ing can arrive at any conclusion other than it was 


intended as a contract of outright sale and not of 
agency. 

It would serve no useful purpose for us to take up 
this contract section by section and analyze and dis¬ 
cuss its language and its meaning, because it has been 
so thoroughly and intelligently analyzed and the au¬ 
thorities pertinent thereto discussed under the “First 
Point,” Sections I to VI of the brief filed on behalf 
of the appellant Philips, that such a discussion by us 
would merely result in a repetition of what is there 
said, and we adopt the argument of counsel for Philips 
on this question, and for reasons of brevity will not 
repeat the same. 

We respectfully submit that the argument made in 
the Philips brief, and the authorities cited in support 
thereof, conclusively demonstrate that the contract in 
question is unambiguous in form, and clearly: estab¬ 
lishes the relation of seller and purchaser between the - 
Government and Philips and Stephens. 

If, as stated in the early part of this brief, the con¬ 
tract is one of sale and was intended to pass, and has 
the legal effect of passing, the title to the surplus 
lumber to Philips and Stephens when and as said 
lumber should be loaded upon cars to be shipped to 
the vendees of Philips and Stephens, and that all re¬ 
sponsibility of the United States with reference to 
said lumber should then and there terminate; as set 
forth in Article Fourth of the contract, it necessarily 
follows that thereafter the only interest the Govern¬ 
ment had in the matter was its right to demand and 
receive “the contract price * * * ninety days from 
the date of the loading of the lumber” as set out in 
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Article Sixth of said contract. Thereafter they had 
no interest whatever in the lumber, no matter what 
became of it, or to whom it was sold. Their sole right 
was to demand and receive the purchase price from 
Philips and Stephens. If we are correct in this state¬ 
ment of the law applicable to this case, the Govern¬ 
ment has no right to maintain this suit because the 
bill admits that it has received the entire base price 
placed upon the lumber sold Philips and Stephens, less 
twelve per cent; and the evidence shows that they 
have in fact received more than 88 per cent of the 
base price because the bonding company under its con¬ 
tract with Philips and Stephens required them to 
deposit 88 per cent of the invoice prices received by 
them from the sale of said lumber to their vendees, 
and that this 88 per cent of the invoice prices had in 
turn been deposited in the Treasury of the United 
States for the benefit of the Government. 

Even if the Government was correct in its conten¬ 
tion that the contract in question is in fact and in 
legal effect a contract of agency, which required Phil¬ 
ips and Stephens to resell the lumber as agents of the 
United States, and to account for said proceeds of sale, 
we respectfully contend that Philips and Stephens 
have accounted to the Government for the money re¬ 
ceived by them in the resale of said lumber to their 
vendees. The record shows without dispute that in¬ 
voices were issued covering every sale made by Philips 
and Stephens to their vendees; that one copy of said 
invoice was sent to the Director of Sales, one copy to 
the Division of the Department under whose jurisdic- 


lion the lumber had been held, one copy delivjered to 
the officer in charge of the base from which the lum¬ 
ber was moved, one copy sent to the surety company, 
and one or more copies retained by Philips and Ste¬ 
phens themselves. 

The record also shows without contradiction that 
88 per cent of the prices received for said lumber, as 
shown on said invoices, was eventually deposited in the 
Treasury Department of the United States for the 
benefit of the Government. 

Unless, therefore, the Government is correct in its 
contention that the base prices for said lumber were 
fraudulently fixed by Chambers, the Government rep¬ 
resentative, at a figure below the true value of said 
lumber at the time of its appraisement by him,; having 
in view and giving consideration to the location, the 
character and condition of said lumber, then the record 
shows conclusively that the Government has received 
all of the money that it was entitled to under said sales 
contract. 

The question of the fairness of the prices placed 
upon the lumber by Chambers is so fully and com¬ 
pletely established by counsel for Philips in the j“ Fifth 
Point” of their brief, that it is not necessary for us 
to do more than refer the court to said briei\ It is 
sufficient for us to say in addition to what is; said in 
the Philips brief, that there is not one line of evidence 
in the case to prove that the prices fixed by Chambers 
for all of the soft wood or pine lumber mentioned in 
Schedule “A” attached to said contract (Rec. p. 120), 
were not fair and reasonable, and represented: the full 



value of the various parcels of lumber appraised by 
him. On the contrary, a number of witnesses, includ¬ 
ing witnesses offered on behalf of the Government, 
specifically testified that the prices fixed by Chambers 
for all of said soft wood lumber represented the full 
value thereof. 

II. 

Is the Surety Company liable on its bond for the 
faithful performance of the contract, which in form 
was a contract of sale but was secretly intended by 
the plaintiff or by the plaintiff and one of the princi¬ 
pals in the bond to be a contract of agency when such 
secret intention was not made known to the surety? 

The discussion under this heading will cover assign¬ 
ments of error 10, 18, 19, 21, 22, 25, and 44 to 47. 

The Government contended in the court below, and 
will no doubt make the same claim here, that not only 
is the contract one of agency, but further, that it was 
intended to be a contract of agency at the time it was 
drawn and executed. AYe have heretofore quoted at 
length all of the testimony that we have been able to 
find in the record bearing on this question, and while 
there is no doubt at first it was in the mind of some 
of the Government officials that an agency agreement 
could be made with the various lumber producers and 
manufacturers by which they would undertake to dis¬ 
pose of the surplus lumber for and on behalf of the 
Government, we think it is equally clear that this 
method of disposal had to be abandoned because the 
officials charged with the disposal of said lumber were 
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advised by the legal officers of the Govcrnmeht that 
the statute would not permit the execution of an agency 
contract, and that the negotiations then resolved into 
an effort on the part of the Government officials to 
obtain an out-and-out purchaser for the lumber.! 

The contract as finally drawn speaks for itself, and 
it is only necessary for us to add that Mr. Schultz, who 
drew the contract, says that he did not undertake to 
draw a contract that would be in disguise an agency 
contract. Xo attempt was made whatever by the 
plaintiff to prove that the surety company, when the 
contract was exhibited to it and it was called on to 
execute a bond, had any notice or knowledge!or was 
advised by any one that the contract was in fact in¬ 
tended to be an agency contract. The testimony on 
their behalf shows that they understood and construed 
the contract to be a sales contract. The premium 
charged by them for going on the bond was based on 
the theory that the contract was a sales contract and 
not an agency contract. 'What Mr. Hare, the Director 
of Sales, had in the back of his mind as to the legal 
effect of this contract, or what Stephens understood 
to be the real character of the contract, was never 
made known to the surety company. 

Under these circumstances, does the plaintiff come 
into court with clean hands, and can it now claim that 
between the lines of the contract there was an intention 
that the contract should be held and construed as an 
agency contract and not one of absolute said, as the 
formal language of the contract apparently indicated, 
in order to hold the surety company which was not 
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informed of or knew anything about such secret in¬ 
tention? 

In approaching a consideration of these questions, 
the court will bear in mind that the contract was pre¬ 
pared by Government attorneys. If, therefore, the 
contract was intended to be one of agency, no one 
knew better than they how to draw it. 

In the case of Aldrich v. Aldrich, 172 Mass. 101, 
involving the question whether Judge Aldrich had in¬ 
tended to create a precatory trust by the language used 
in his will drawn by himself, the court said (at p. 102): 

“If the testator had intended to create a 
trust in favor of his children at his wife's 
death, there can be no doubt that he knew how 
to do it in clear and unmistakable terms, and 
it is almost inconceivable that if such was his 
purpose he should have expressed himself in 
the manner in which he has done.” 

This court held to the same effect in the case of 
United States to use of District of Columbia v. Bayly, 
.‘>9 App. D. (’., at page 114, where the court said: 

“A distinction having an important bearing 
upon the question before us is presented in the 
Pauly Case, 170 I*. S. 133, * * * where the 

court through Mr. Justice Harlan said: ‘If, 
looking at all its provisions, the bond is fairly 
and reasonably susceptible of two constructions, 
one favorable to the bank and the other favor¬ 
able to the surety company, the former, if con¬ 
sistent with the objects for which the bond was 
given, must be adopted, and this for the reason 
that the instrument which the court is invited 
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to interpret was drawn by the attorneys, offi¬ 
cers or agents of the surety company.’; The 
converse of this rule of construction, if such it 
may be called, would seem to be applicable to 
the present case, inasmuch as both contract 
and bond were prepared ‘by the attorneys, 
officers or agents’ of the District of Columbia.” 


Under the evidence in this case we contend that the 
surety is entitled to stand on the very language; of the 
contract itself, and that it was justified in construing 
such language as constituting a contract of sale and 
not one of agency. i 

In the case of Reese v. United States, 9 Wall, at 
page 21, the Supreme Court said: 


“It is true, the rights and liabilities of sure¬ 
ties on a recognizance are in many respects dif¬ 
ferent from those of sureties on ordinary bonds 
or commercial contracts. The former |can at 
any time discharge themselves from liability 
by surrendering their principal, and tliey are 
discharged by his death. The latter can only 
be released by payment of the debt or perform¬ 
ance of the act stipulated. But in respect to the 
limitations of their liability to the precise terms 
of their contract, and the effect upon such lia¬ 
bility of any change in those terms without 
their consent, their positions are similar. And 
the law upon these matters is perfectly well 
settled. Any change in the contract, on which 
they are sureties, made by the principal par¬ 
ties to it, without their assent, discharges them, 
and for obvious reasons. When the change is 
made, they are not bound by the contract in 
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its original form, for that has ceased to exist. 
They are not bound by the contract in its altered 
form, for to that they have never assented. 
Nor d.,es it matter how trivial the change or 
even that it may be of advantage to the sure¬ 
ties. They liave a right to stand upon the very 
terms of their undertaking.’* 


In Smith r. United States, 2 Wall. 237, the court 
said: 

“The correct rule, we think, is stated by Lord 
Brougham in Bonar r. MacDonald, and which 
is substantially the same as that adopted by Mr. 
Burge in his treatise on surety. Substance of 
the rule is that any variation in the agree¬ 
ment to which the surety has subscribed, 
which is made without the surety’s knowledge 
or consent, and which may prejudice him or 
which may amount to a substitution of a new 
agreement for the one he subscribed, will dis¬ 
charge the surety upon the principle of the 
maxim non hoec in foedera veni.” 

In the case of Martin r. Thomas, 24 flow. 315, the 
court quoted the language of Mr. Justice Story, in 
Miller v. Stuart, 9 Wheat. 702, where he said: 

“Nothing can be clearer, both upon principle 
and authority, than the doctrine that the liability 
of a surety is not to be extended by implication 
beyond the terms of his contract. To the ex¬ 
tent, and in the manner, and under the circum¬ 
stances pointed out in the obligation, he is 
bound, and no further. It is not sufficient that 
he may sustain no injury by a change in the con¬ 
tract, or that it may be for his benefit. He has 
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a right to stand upon the very terms of hiis con¬ 
tract; and if he does not assent to any varia¬ 
tion of it, and an alteration of it is made, it is 
fatal.” 

j 

In the case of American Bonding Co. v. Pueblo Inv. 
Co., 150 F., at page 24, the court said: 

“A surety is never liable beyond the: strict 
terms of his contract. His obligation may not 
be extended by construction or by implication. 
On the other hand, it may not be reduced or de¬ 
stroyed thereby. His agreement, like other con¬ 
tracts, must have a rational construction and 
interpretation which, while it carefully restricts 
his liability to that which he agreed to under¬ 
take, does not fail to hold him to that liabilitv 
which by the plain terms of his agreement he 
promised to assume. Written language has the 
same significance, and its meaning must; be as¬ 
certained by the same rules of law when it is 
found in the contract of a surety as when it ap¬ 
pears in other agreements.” (Citing authori¬ 
ties.) j 

This Court, in the case of Commercial National 
Bank of Washington v. London & Lancashire In¬ 
demnity Company of America, 56 App. D. C., at page 
77, said: j 

“It is a well established rule that a contract 
of suretyship should be strictly construed so as 
to impose upon the surety only such burdens 
as clearly respond to the terms thereof, and 
should not be extended by implication or pre¬ 
sumption to cover other burdens not coming 
within its scope. Brandt, Suretyship,: Vol. 1, 
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Sec. 139; Baglin r. Southern Surety Co., 41 App. 
D. C. 530. Therefore, 5n order to recover in 
this case, the plaintiff was hound to plead, and 
if required should prove, all facts necessary to 
show a strict compliance with the terms of the 
bond.” 

Counsel for the Government argued very strenu¬ 
ously in the court below that the authorities above re¬ 
ferred to, and many others quoted in the Philips 
brief, did not apply because this case involves the 
liability of a paid surety. It cannot be too strongly 
insisted that it is immaterial that the surety in this 
case is a compensated surety. In the first place, the 
rule of sfrictissiwi juris is a rule of construction, ap¬ 
plicable only to cases where the instrument under 
consideration is obscure or ambiguous in its lan¬ 
guage. and is susceptible of two or more constructions. 
Tn this jcase, the meaning of the contract and bond 
are plain; construction is unnecessary, and the rule 
of sirici issimi juris has no application, for the reason 
that construction is unnecessary, and not because 
there is a compensated surety. In the second place, 
the breaches alleged to have been made by the prin¬ 
cipals are so far outside of the scope and terms of 
the contract, and hence of the bond, that no surety 
would be bound under the circumstances, whether a 
gratuitous or a compensated surety. And further, 
under the most stringent rule against the paid surety 
to be found in extreme cases—the rule that to be re¬ 
leased by change in the obligation the paid surety 
must show injury to itself through the change—such 


damage to the surety is so apparent in this ease as 
to make imperative the discharge of the surety. 

We confidently assert that the Philips brief and this 
brief have clearly demonstrated that there is iio un¬ 
certainty or ambiguity in the Sales Contract No. 1, 
and that a fair and reasonable interpretation of the 
contract, giving to the language used the ordinajry and 
usual meaning of words, necessarily forces the con¬ 
clusion that said contract is one which contemplated 
and intended the absolute sale of the surplus lumber to 
Philips and Stephens. 

In the ease of New Amsterdam Casualty Co. r. Cen¬ 
tral Nat. Fire Tns. Co., 4 F. (2d) 203, the court said: 

“It is only when a provision of a bond by a 
surety or insurance company is ambiguous, and 
subject to two different constructions, that it: 
will be construed against the surety company.” 

In the case of Burdett v. Walsh, 235 Mass., at page 
155, the court said: 

“The surety had a right to define and to limit 
its liability even although it resulted in the fail¬ 
ure of the obligee to get the security that he 
intended to obtain, and thought that he had pro¬ 
cured. Liability cannot be founded except upon 
the reasonable import of all the terms of a bond, 
otherwise a surety would be held not on the con¬ 
tract as actually made, but on that which the 
court might determine that he intended to enter 
into. It is not sufficient that he ‘sustain! no in¬ 
jury by a change in the contract, or that it may 
even be for his benefit.’ Miller v. Stewart, 9 
Wheat. G80; U. S. v. Boecker, 21 Wall. G5$. The 


decisions, in cases where bonds have been given 
by a corporation organized for the express pur¬ 
pose of giving security, under which the rule so 
often declared as to the strictness with which 
bonds should be construed has been somewhat 
Relaxed, do not aid the plaintiff. Such decisions 
are inapplicable where liability is beyond the 
scope of the undertaking.” 

In the case of United States to use of District of 
Columbia v. Bavly, 39 App. D. C., supra, it was urged 
upon this Court that the rule of strictissimi juris had 
no application because the case involves the liability 
of a paid surety company. This Court said (at page 
111 ): 

“But the question before us is neither one 
of liberal nor strict construction. It can be an¬ 
swered from the express language of the bond 
and contract, without the aid of technical rules 
of construction. The original contract expressly 
provided that it should extend for a period of 
two years, at the expiration of which time plain¬ 
tiff had the option of renewing it. * * * The 
familiar rules that a bond should be construed 
fairly as to its intent and meaning; that where 
a contract is referred to in the bond it becomes 
a part of the bond, and that the surety is liable 
to the same extent as his principal, are well 
understood. The difficulty here is that the lia¬ 
bility of the surety company had ceased before 
the alleged default occurred. The original con¬ 
tract had expired. Plaintiff and Bavly were not 
even proceeding under a renewed contract, as 
in the cases of the leases cited. Bavly ceased 
to perform any service on the date of the expira¬ 
tion of the original contract, which specifically 
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provided that it was given ‘for the period of two 
years, beginning August 1, 1905.’ It is not con¬ 
tended that any default occurred within that 
time. The limitation of time fixed in the con¬ 
tract and specifically mentioned in the recital 
of the bond, is controlling. It measured the life 
of the bond. The obligation assumed whs for 
the fulfillment of the conditions of the contract 
during that period, and did not included a re¬ 
newal contract which, in contemplation Of law, 
‘constitutes a separate and distinct contract for 
the period of time covered by such renewal.’ ” 

In Kentucky Rock Asphalt Co. v. Fidelity &| Casu¬ 
alty Co. of X. Y., 37 F. (2d) at 280, the court said: 

“There are no inconsistent provisions which 
would justify- the court in adopting that, one 
(construction) favorable to plaintiff upon the 
principle of liberal construction as against a 
compensated surety. The meaning of tile con¬ 
tract is plain, and in such case the surety, even 
though it be a bonding company for profit, is 
entitled to have it interpreted according!to or- 


entitled to have it interpreted according 
dinary principles. (Citing authorities.) 

In the case of Bench Canal Drainage Dist. v. 


Marv- 


land Casualty Co., 278 F., at page 80, the court said: 

j 

“The argument there made by the attorney 
for the Drainage District is repeated in his 
brief; that is, the defendant in error, being a 
compensated surety, would not be released 
from the bond except to the extent of the dam¬ 
age sustained by reason of the increased cost 
resulting from the additional requirement 
made upon the contractor. The bond is a con- 
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tract between the parties. The enforcement of 
the express terms of the contract of suretyship 
cannot be made to depend upon whether the 
surety is compensated or not. It cannot be 
one contract when the surety is compensated, 
and another contract when the surety is not 
compensated. The surety had the right to im¬ 
pose such terms as it saw fit before it consented 
to become liable, and the obligee had the right 
to accept or reject such terms. The drainage 
district required that the bond be presented 
and accepted by it before the contract should 
become effective. The surety here has the right 
to insist that it is released when it shows that 
the drainage district failed to comply with the 
terms of the contract which it accepted. We 
agree with the trial court that the additional 
depth required of two feet could not be re¬ 
garded as permissible under the specification 
allowing changes. The changes contemplated 
by the contract were minor changes that did not 
increase materially the cost of construction and 
the amount of work to be done. The additional 
depth of one foot or two feet greatly increased 
the cost of the work (Citations.) * * * We 

think the judgment (in favor of the surety com¬ 
pany) was right and should be affirmed.” 

To same effect is the case of U. S. Fidelity & Guar¬ 
anty Co. v. Centropolis Bank, 17 F. (2d) 913; U. S. 
v. Freel, 92 F., page 299. 

Counsel for the Government, in their citation of 
authorities in the court below, agreed that the rule of 
strictissimi juris would apply to a paid surety or 
bonding company in cases where it was shown that the 
surety had suffered injury by reason of departure 
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from the strict terms of the contract, and that if such 
departure were shown, the surety would be discharged 
from liability. That the surety has been grievously 
damaged by the peculiar and unnatural construction 
sought to be placed upon the contract by the Govern¬ 
ment is clearly demonstrated by the record and the 
decree appealed from. The condition of the bond en¬ 
tered into by the surety is as follows (Rec. p. 121): 

“The condition of this obligation is such that 
whereas the above bounden J. L. Philips and 
John Stephens have on the 25th day o£ Febru¬ 
ary, 1919, entered into a contract with the 
United States represented by C. W. Hare, for 
the purchase of all lumber referred to therein; 

“Now therefore, if the above bounden J. L. 
Philips and John Stephens, executors, adminis¬ 
trators or successors shall and will in all re¬ 
spects duly and fully observe and perform all 
and singular the covenants,conditions and agree¬ 
ments in and by the said contract agreed and 
covenants by said J. L. Philips and John Ste¬ 
phens to be observed and performed, according 
to the true intent and meaning of the said con¬ 
tract, then the obligation shall be void and of 
no effect; otherwise to remain in full force and 
virtue.” 


If the contract is one of sale, as it says it is and 
as the bond says it is, then the obligation of the surety 
is limited to the full performance of that contract and 
the covenants and conditions therein contained. In 
this view* of the case it makes no difference whether 
the contract contemplated that Philips and Stephens 
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should pay the Government the base prices for the 
lumber fixed by Chambers, or the invoice prices paid 
to Philips and Stephens by their vendees, because the 
record shows that 88 per cent of the invoice prices was 
deposited by Philips and Stephens in the Treasury of 
the United States for the benefit of the Government, 
and the Government has therefore suffered no loss 
whatever. If, however, we are to construe this contract 
merely as one of agency, and that by reason of its 
terms and provisions the Government was entitled to 
receive not from Philips and Stephens but from the 
vendees of Philips and Stephens the profits made by 
them in the re-sale of said lumber to the trade, over 
and above the base price, plus freight, then a very 
different and much larger obligation is imposed upon 
the surety, and it is called upon to not only guarantee 
the performance of Philips and Stephens contract, 
but to guarantee the collection by them and delivery 
to the Government of the profits received by them and 
by their vendees in the re-sale of the lumber to the 
trade. Such an interpretation of the contract, entirely 
at variance, as we think, with the true intent and mean¬ 
ing thereof, is contrary to law and the decisions of the 
courts, and is an interpretation not brought home to 
the surety company at any time until the filing of this 
suit. 

We think that the assertion now made by the Gov¬ 
ernment that the contract is an agency contract, and 
was intended as an agency contract when it was drawn 
and executed, constitutes such a deception as to justify 
this court in applying to the plaintiff the equitable 
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maxim that “He who comes into equity must come 
with clean hands.” In considering this proposition 
the United States having, in the transaction on which 
the suit is based, departed from the character of sov¬ 
ereign, stands before the court like any private party. 

In the case of England National Bank v. Ui. S., 282 
F., at page 121, it appears that the United States 
brought suit against the Bank for $6,205.49; on the 
ground that the Bank had paid and charged to the 
account of the United States checks of the United 
States, in each of which the name of the payee had 
been changed after the checks had been lawfully signed 
by its agent. These checks were delivered to one 
Lieut. Hall, who had authority to draw checks on the 
Bank out of certain mess funds. Hall erased the 
names of the payees in the checks, made them payable 
to himself as mess officer, deposited them to his own 
account, and drew out the funds and absconded. In 
due course the checks were returned to the proper 
officer of the United States by the Bank, with the state¬ 
ment that if no complaint as to the accuracy of the 
account submitted by the Bank was received within 
ten days, it would be presumed that the account was 
correct. After the ten day period had passed, Hall’s 
fraud was discovered, and suit was brought! against 
the Bank. The court said (at page 127): 


“If the suggestion presents itself that the 
laches or negligence of the officers or agents of 
the United States in this matter are not imput¬ 
able to it, the answer is that, while this rule 
may prevail in cases in which the nation is pro¬ 
tecting or enforcing its rights as a sovereign, 



‘still,’ as Chief Justice Waite said in Cooke v. 
United States, 91 U. S. 389, ‘a government may 
suffer loss through the negligence of its officers 
if it comes down from its position of sover¬ 
eignty, and enters the domain of commerce, it 
submits itself to the same laws that govern in¬ 
dividuals there. Thus, if it becomes the holder 
of a bill of exchange, it must use the same dili¬ 
gence to charge the drawers and endorsers that 
is required of individuals, and if it fails in this, 
its claim upon the parties is lost. United States 
r. Barker, 12 Wheat. 559. Generally, in respect 
to all the commercial business of the govern¬ 
ment, if an officer specifically charged with the 
performance of any duty, and authorized to 
represent the government in that behalf, neg¬ 
lects that duty and loss ensues, the government 
must bear the consequences of his neglect.’ See 
also United States r. Bank of Metropolis, 40 
U. S. (15 Pet.) 377.” 

Assuming, therefore, for the sake of argument, that 
the court should be of opinion that the contract in this 
case may reasonably be construed as an agency con¬ 
tract, yet if it was deliberately drawn with an intent 
to conceal its real purpose and with a view of deceiv¬ 
ing others, including this defendant, or to evade or 
circumvent the law authorizing the sale of surplus 
lumber, and if such contract as drawn was in fact cal¬ 
culated to deceive others as to its real nature, then 
we submit the plaintiff has been guilty of such in¬ 
equitable conduct as to justify the court in denying 
the relief sought against this defendant. 

Pomeroy, Vol. 1 (3d ed.), sec. 397, discussing the 
maxim above referred to and its application, says: 


“On the other hand, the maxim now under 
consideration, ‘He who comes into equity must 
come with clean hands,’ * * * assumejs that the 
suitor asking the aid of a court of equity has him¬ 
self been guilty of no conduct in violation of the 
fundamental conceptions of equity ijurispru- 
dcncc, and therefore refuses him all recogni¬ 
tion and relief with reference to tluj subject- 
matter or transaction in question. It says that 
whenever a party who, as actor, seeks to set the 
judicial machinery in motion, and obtains some 
remedy, has violated conscience or good faith, 
or other equitable principle, in his prior con¬ 
duct, then the doors of the court wiljl be shut 
against him in limine; the court will irefuse to 
interfere on his behalf, to acknowledge his right 
or to award him any remedy.” 

And in 21 Corpus, Juris 184, the rule is thus stated: 

“Any wilful act in regard to the platter in 
litigation which would be condemned! and pro¬ 
nounced wrongful by honest and fair minded 
men, will be sufficient to make the hands of the 
applicant unclean. ’ ’ 

If the testimony of the Government witnesses Hare 
and Stephens is to be believed, Schultz and Saegcr, 
the War Department lawyers, were instructed to pre¬ 
pare a contract in form a sales and purchase contract, 
but it was to be executed with the understanding and 
agreement that Philips and Stephens were to act under 
the contract merely as agents of the Government, and 
that this was done for the purpose of evjading the 
statute. 



Hare says that the Government attorneys “instead 
of making the contract an agency contract in form, 
they made it a sales contract in form * * * but 

the thought of Philips and Stephens representing the 
Government in a confidential capacity in marketing 
this lumber was always in his mind” (Rec. p. 423), 
and Stephens testified, under cross-examination (Rec. 
p. 823) that “as he remembers it, the Government 
would have to draw the contract in this manner, where 
they apparently would have to buy this lumber, be¬ 
cause that was the only way the Government could 
handle it. It was his understanding, though, in talking 
with Mr. Morse that this was to be more of a subter¬ 
fuge to get around the fact that the Government could 
not make a commission contract” (Rec. p. 823). 

It is to be noted that Mr. Morse was not produced 
by the Government to testify to this conversation with 
Stephens, and it is to be noted further that Stephens, 
in his answer, in this case, swore positively and un¬ 
equivocally that the transaction was in fact, and the 
contract was intended to provide for, an out-and-out 
sale of the lumber by the Government to Philips and 
Stephens. Stephens never notified the bonding com¬ 
pany that the contract was in form a subterfuge and 
in fact intended to be an agency contract, nor did Hare 
ever mention the subject to the bonding company or 
its agents. If these two witnesses are to be believed, 
it seems to us that the plaintiff has brought itself 
squarely within the principle of the maxim above 
quoted, certainly so far as this defendant is concerned, 
and should be denied relief against this defendant. 


A case very pertinent, it seems to us, to tire matters 
now under discussion was passed on by our Court of 
Appeals in the case of Bagiin v. Southern Surety Co., 
41 App. D. C. 530. That was a suit on a bond executed 
by one Garrett B. Linderman, and conditioned for the 
return to the appellant Bagiin of certain IT. S. bonds. 
The condition of the bond sued on recited that Bagiin 
had loaned to Linderman U. S. bonds of the par value 
of $45,000, and that Linderman had undertaken to 
return said bonds to Bagiin on or before Sept. 25, 
1907, and the condition read that if said Linderman 
should return to said Bagiin “the said above mentioned 
securities on or before said Sept. 25, 1907 M then the 
obligation should be void. 

The surety company’s defense to the suit was that 
the undertaking had been obtained by means of a 
fraudulent conspiracy between Linderman and Bagiin, 
whereby Bagiin was to pretend that he had loaned 
Linderman the bonds described, with the seci-et agree¬ 
ment between them, unknown to the surety ^company, 
that the bonds should not in fact be loaned* but that 
the surety bond was obtained in fact for the return of 
money due from Linderman to Bagiin, and itliat both 
Linderman and Bagiin knew that the surety company 
would not execute a bond to secure the repayment of 
money. The contract was made between Linderman 
and Bagiin covering the loan of the bonds, but after 
the surety bond was obtained, a supplemental agree¬ 
ment was made between them, modifying tjhe provi¬ 
sions of the principal agreement. Subsequently, a 
second supplemental agreement was entered into be- 


tween them, in which it was recited that Baglin desired 
at the time when the bonds were returnable to accepf 
from Linderman the “face value of the bonds in cash, 
with interest at 6 per cent, in lieu of the return of the 
bonds themselves” and he testified that this supple¬ 
mental agreement was made because they both knew 
from the beginning that Linderman could not obtain a 
surety bond to pay money. Baglin further testified 
“I testified at the former trial, and it is true, that we 
went through this roundabout proceeding because we 
wanted to get the surety company’s bond technically 
binding on them. * * * The bonds staved in Lin- 

derman’s hands about five minutes or so after he got 
them.” 

This court, through Mr. Justice Robb, in delivering 
the opinion, said: 

“The surety company was under no duty to 
enter into an agreement for the return of 
money. It might, if it so desired, limit its obli¬ 
gation to the return of securities actually, and 
not fictitiously, loaned to Linderman. Many 
reasons might be suggested why the company 
should have been unwilling to enter into the 
kind of contract that Linderman and Baglin 
first desired. But that is quite unnecessary, 
because, in the circumstances of this case, the 
limitation in the contract as written is neces¬ 
sarily material. It has been made so by the 
parties. * * * Baglin and Linderman knew 

that the surety company would not knowingly 
enter into an obligation for the return of money, 
but would guarantee the return of loaned se¬ 
curities. They knew, therefore, that if an obli- 
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gat ion was to ho obtained from the surety com¬ 
pany it would have to he based upon: a bona 
fide loan of securities in the ordinary and usual 
acception of that term. The contract actually 
entered into gave effect to the understanding 
of the parties, for it sets forth the loaning to 
Linderman by Baglin of ‘old 4’s’ of tjie value 
of $45,000, and that these ‘aforementioned se¬ 
curities’ are to be returned on or before a date 
certain. j 

Knowing that the contract of suretyship had 
been entered into by the surety company upon 
the express condition that there should be a 
loan merely of said bonds to Linderman, Bag¬ 
lin, before he delivered them to Liiiderman, 
entered into the supplemental agreements 
whereby the character of the transaction was 
entirely changed. It was no longer a loan of 
securities. It was in substance and effect a loan 
of money. * * * Appellant knew ■ all this, 

and now boldly asserts that this ‘roundabout 
proceeding’ was resorted to in order to obtain 
a contract from the surety company that it 
would not otherwise have written. Such a trans¬ 
action ought not to be countenanced in a court 
of justice. The surety company ought not to 
be held to the fulfilment of a contract into which 
it expressly declined to enter. The fajet that it 
was compensated for writing the suretyship 
obligation does not prevent us from ‘determin¬ 
ing the fair scope and meaning of the contract 
in the light of the language used and the cir¬ 
cumstances surrounding the parties. 5 ! United 
States use of Hill v. American Surety Co., 200 
U. S. 197. We rule, therefore, that tile supple¬ 
mental agreements of July 17th so modified and 


changed the original contract between the par¬ 
ties, the contract upon which the suretyship 
undertaking was based, as to release the surety 
company.” (Citations.) 

In the case of Gass v. Stinson, 2d Sumner’s Re¬ 
ports, U. S. Circuit Court, 453, it appeared that 
Stinson, as warden of the State Prison of New 
Hampshire, appointed one James as his agent for the 
sale of granite for the said prison, with power to sell 
the granite and to collect the moneys arising from the 
sales. Gass was surety on James’ bond for the faith¬ 
ful performance of the agency. He defended the suit 
on the ground that the character of his suretyship was 
essentially changed after the execution of the bond 
without his consent, by the execution between Stinson 
and James of a contract by which James, instead of 
being a mere agent, became a conditional purchaser 
of the granite, liable if he sold it for certain stipulated 
prices and for all of the bad debts contracted under 
his own sales, however, faithful might be his conduct 
in the course of his agency. Stinson also sought to 
recover on the bond on account of another contract 
made by James and one Hastings, with Reynolds and 
Zacharie, of New Orleans, by which the former agreed 
to furnish to the latter all the stone for a bank building 
at New Orleans, to be shipped at specified periods for 
the gross amount of $10,000. After the making of this 
contract, which was made known to Stinson, James 
wrote from time to time to Stinson for such stone as 
he wanted for the undertaking, all of which was fur¬ 
nished him by Stinson and charged to his account. It 
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does not appear that Stinson had any other participa¬ 
tion in the New Orleans contract than of supplying the 
stone from time to time for the same. 

Justice Story, in delivering the opinion of the court, 
and referring to the contract between Stinson and 
James, said (at page 458): 

“In respect to the first (question), viz. the 
change of the relation between Stinsjon and 
James from that of a mere agency in the sale of 
granite to third persons, to that of a conditional 
purchase, or sale and return, I entirely agree 
with the argument at the bar, that, if made out 
in point of fact, it is so total a departure from 
the true nature of the original agency, land in¬ 
volves so much more responsibility and risk, 
that it will amount to a discharge of Gass; or 
rather, the transaction will fall without the con¬ 
dition of the bond.” 

And referring to the New Orleans contract, the 

i 

court said: 

“Now, upon this posture of the c<jise, the 
question arises whether the stone supplied to 
James under the then New Orleans contract, 
can properly, as against Gass, be deemed a 
part of the business of the agency for which 
lie is responsible. I think it cannot. Sp far as 
the supplies went to James avowedly jto fulfil 
this contract, they must be treated as absolute 
sales to James or to James and Hastings, and 
not deliveries to James to be afterwards sold 
by him under the agency. It is impossible that 
he should be at once agent and vendee;!that he 
could negotiate as agent to sell to himself as 
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purchaser. Reynolds and Zaclmrie never con- 
Iraeted at all with Stinson directly or indi¬ 
rectly; but with James and Hastings only. 
Stinson, in making the supplies of stone to 
James, treated him as the absolute debtor for 
the stone, as soon as received by him, and 
charged him therefor as purchaser. A purchase 
is in no just sense an agency; a contract to sell 
to an agent is in no just sense a contract by an 
agent to sell for his principal.” 

Another case to the same effect is the case of United 
States v. West, 8 App. D. C., page 59, where it was 
held: 


(Syllabus:) If a bond has been given for the 
faithful performance of the duty of the princi¬ 
pal in one employment, it cannot be extended 
by construction to cover another employment 
although of the same kind, and although the 
second employment be designated as an exten¬ 
sion or continuation of the first. 

Other cases to the same effect are: 

Union Oil Co. v. Pacific Surety Co., 182 
Cal. 69. 

Tradesmen’s Xat’l Bank v. Nat’l Surety 
Co., 169 N. Y. 563. 

U. S. v. McIntyre, 111 F. 590. 

Germania Fire Ins. Co. v. Lange, 193 
Mass. 67. 

Miller v. Stewart, 9 Wheat. 680. 
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III. 


No relation of trust between the United States and 
Philips and Stephens was created by Sales Contract 
No. 1, but simply that of seller and purchaser and 
creditor and debtor. 

This subject is covered by Assignments of Error 8, 
17, 18, and also the rulings of the lower court on the 
same subject covered by Assignments 21, 22 and 25. 

It is our contention that Sales Contract No. 1 con¬ 
stituted the relationship of seller and purchaser be¬ 
tween the United States and Philips and Stephens, 
and the relation of creditor and debtor with relation to 
the proceeds derived from the sale of surplus lumber 
by Philips and Stephens, and that the court below was 
in error in its decree of June 3, 1927 (Rec. p^ 249), 
holding that the moneys received by Philips and 
Stephens from their vendees as part of the profits 
realized from the resale of said lumber by the vendees 
was held by them as trustees for the benefit , of the 
United States, because there is no evidence in the case 
to justify such a conclusion. 

The lower court went even further and held that the 
funds received by Philips and by his vendees as;profits 
on the resale of the lumber.was a trust fund for which 
Philips and the vendees were jointly responsible to 
the United States as trustees, and that the bonding 
company should be held liable for such profits whether 
the same actually in fact ever came into the possession 
of Philips or remained in the possession of the vendees. 

It seems to us that such a ruling extended the lia- 
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bility of the surety so far beyond the scope of the 
bond which it entered into as to need no citation of 
authority to support our claim. Many of the decisions 
hereinbefore cited and the brief filed on behalf of 
Philips, so clearly demonstrate this point that we will 
not take up further time in discussing it. 

IV. 

The withdrawal of lumber by the United States 
from sale under the contract, the subsequent attempt 
to restore a part of said lumber to the contract, the 
substitution of hard wood in place of the soft woods 
covered by the contract and withdrawn by the United 
States, and the extension of the time of performance 
of the contract, all without the knowledge or consent 
of the surety, had the necessary legal effect of releas¬ 
ing the surety from its obligation. 

The cbntract purported to sell to Philips and 
Stephens 188,902,787 feet of pine, spruce, hemlock and 
fir lumber, and Schedule “A” attached to said con¬ 
tract (Ree. p. 120) gave the locations where said 
lumber was to be found and the amount thereof at 
each location. Two days after the execution of the 
contract, on February 27, 1919, the Director of Sales, 
purporting to act under Article 7 of the contract, with¬ 
drew from sale under the contract the lumber situated 
at twelve camps (Rec. p. 620), although at that time 
part of the lumber at Camp Mills and at Charleston, 
S. C., had already been sold by Philips and Stephens 
(Rec. pp. 621, 623). According to Philips, the lumber 
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thus withdrawn by the Director of Sales approximated 
22,000,000 feet. 

It will be recalled that under the contract, Philips 
and Stephens were not only to purchase the surplus 
lumber, but were to sell and remove the same from the 
Government Camps and other locations where the 
lumber was stored, not later than the 1st day of Au¬ 
gust, 19.19; yet we find that on April 22, 1920, the 
Director of Sales attempted to restore to Sales: Con¬ 
tract No. 1 lumber located at various points, approxi¬ 
mately 16,000,000 feet of which had been withdrawn 
(Rec. p. 786). 

We submit that, assuming that the Government had 
authority to withdraw from the contract such pf the 
lumber as it needed for its own use, provided such 
withdrawal was made and notice given thereof before 
a resale of the same by Philips and Stephens as pro¬ 
vided in Article 7 of the contract, such withdrawal 
had the legal effect of relieving the Philips and 
Stephens surety from any liability for the subsequent 
disposition of said lumber; yet the lower court held 
the bond responsible not only for the base price of 
the lumber so withdrawn from the contract but also 
for the value of other lumber offered to Philips and 
Stephens subsequent to August 1, 1919, and spld by 
them to their vendees. 

Furthermore, the record shows that even! after 
Philips and Stephens had sold certain of the lumber 
that was subsequently turned over to them after the 
execution of the contract, they found that large por¬ 
tions of it, to the extent of about 22,000,000 feet, had 
been taken by the United States and used for its own 
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purposes, and a controversy arose as to who would 
make good to the vendees of Philips and Stephens for 
the shortage. This appears from the letter from T. S. 
Schultz to Philips and Stephens dated September 10, 
1919 (Pec. p. 771); in which he stated: 

“I am directed by the Director of Sales to 
advise that 19,643,192 feet of fir, spruce, pine 
and hemlock lumber used in the manufacture of 
aeroplanes and crates, has been cleared for 
sale by you under the terms of Director of Sales 
Contract No. 1. 

Will you kindly notify this office within ten 
days whether or not you desire to purchase said 
lumber. ’ ’ 

On September 15, 1919, Philips and Stephens 
replied, stating that they did desire to purchase said 
lumber (Rec. p. 772). 

Under date of November 14, 1919, Philips and 
Stephens wrote the Director of Air Service (Rec. p. 
772) that they were in receipt of a letter from their 
vendee of lumber located at the Dayton-Wright Air¬ 
plane Plant, stating that the Government authorities 
at said Plant had requisitioned for their own use all 
of the Yellow Pine, amounting to 787,319 feet, and at 
Plant No. 2, 659,107 feet, and complaining that the 
lumber had been sold to Sullivan in good faith in July 
and instructions presumably had been issued to turn 
it over to him, and that said vendee was holding 
Philips and Stephens strictly responsible for the de¬ 
livery. He asked if the Director of Sales could not 
correct the matter and direct that the lumber be 
turned over to Sullivan. 
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They received a reply to the above letter dated 
November 17, 1919 (Rec. p. 773), stating that the 
matter would be investigated. 

Under date of November 21, 1919, Philips and 
Stephens again wrote the Director of Air Service 
about this matter, stating that the officials at Dayton 
now claim that they need 1,500,000 feet of lumber for 
crating purposes, and that unless they could be per¬ 
suaded to turn over the lumber to their vendee, 


“it will be necessary to adjust the matter with 
the buyer of the lumber either in a financial 
way or by replacement of this lumber with a 
similar quantity of other kinds of lumber, mak¬ 


ing the 
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proper adjustment in price” 


(Rec. p. 


Under date of January 10, 1920, Philips agqin wrote 
the Director of Sales (Rec. p. 776), stating that 1,400,- 
000 feet of pine lumber at Dayton, which was covered 
by the contract, had been used by the Air Service 
there after they had notice that the lumber had been 
sold to Frank T. Sullivan, but Mr. Sullivan had been 
assured that an additional quantity of lumber would 
be furnished him to replace this and fill his contract. 
That Sales Contract No. 1 covered 22,000,000 feet of 
lumber at this plant, but there had been released and 
turned over to Philips and Stephens only about 17,- 
500,000 feet, which they in turn had sold: to their 
vendee and that said vendee is now insisting that 
Philips and Stephens deliver to him an additional 
quantity of 5,500,000 feet. He then suggested that if 
the Air Service had not on hand an additional quan- 
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tity of surplus lumber in spruce, pine, fir and hem¬ 
lock, that his vendee would be willing to accept other 
species of wood, such as ash, oak, cherry and walnut, 
which he understood was on hand and unused. 

Philips again wrote to the Director of Sales on this 
same subject on February 17, 1920 (Rec. p. 777). 

The above correspondence resulted in a letter of 
April 22, 1920, from the Director of Sales to Philips 
and Stephens, offering them approximately 4,500,000 
feet of Air Service hard-wood lumber, with which 
Philips and Stephens could fill their contract with Sul¬ 
livan (Rec. p. 786). 

This letter is of interest in that it first attempts to 
restore to Sales Contract Xo. 1 material which was in¬ 
cluded in the inventory attached to the contract, and 
which had been previously withdrawn by the Con¬ 
struction Division for use of the War Department; 
and, secondly, it offers to deliver hard wood lumber 
to replace the soft woods which had been sold by 
Philips and Stephens, but was actually used by the 
Air Service people. In this connection the letter said 
(Rec. p. 787): 

“4. Confirming the understanding between 
yourselves and the Air Service, you are advised 
that in consideration of your agreement to re¬ 
lease any and all claims that you may or might 
have against the United States, by reason of the 
inventory shortage or of the use of the lumber 
by the Air Service, or by reason of any other 
cause, the War Department agrees to sell to 
you hardwood lumber, controlled by the Air 
Service, but not to exceed the following quanti¬ 
ties of the following species. Said lumber is 
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hereby offered to you under the tex-ms of Di¬ 
rector of Sales Contract No. 1, except as modified 
by paragraph 5 of this letter.” 

While the lower court in its opinion and decree 
found that the sale of the hardwood lumber td Philips 
and Stephens did not fall under the contract and the 
list of material attached thereto, and that thp surety 
company could not be held liable for the sale of said 
hardwood, yet a more serious question arises in con¬ 
nection with said contract, and that is whether or not 
the entering into the new contract does not entirely 
discharge the surety company from any and all liabil¬ 
ity under its bond. 

From the correspondence just above quoted, it 
clearly appears that the defendants Philips and 
Stephens were pressing, and the United States was 
entertaining claims assei'ted by them against it, and 
that as a result of the correspondence and negotia¬ 
tions, an understanding and agreement was reached 
between the Air Service and Philips and Stephens to 
compromise the claim. The letter from the Director 
of Sales of April 22, 1920, evidences the fact that a 
compromise was reached. It is undisputed that this 
compromise was reached without the knowledge or 
the consent of the surety company, and in this com¬ 
promise Philips and Stephens released all claims that 
they “may or might have against the United States.” 

It requires no citation of authority we think |to show 
that this defendant, in the event of a loss under its 
boixd, would be entitled to be subrogated to the rights 
of its principals against the United States on any 
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claims which Philips and Stephens had, and yet with¬ 
out its knowledge or consent we find its principals and 
the obligee, the United States, compromising a claim 
of its principles, thereby depriving this defendant of 
any right of action over against the United States. 

In addition to the above, the record shows that while 
this contract contemplated that it would be completed 
not later than August 1, 1919, yet the Government 
from time to time extended the contract, the first ex¬ 
tension being from August 1st until October 1, 1919 
(Rec. p. 1139); and in the letter of April 22, 1920, 
above referred to, the Director of Sales, in paragraph 
9, said (Rec. p. 788): 

“Confirming the understanding between your¬ 
selves and this office, you are advised that Di¬ 
rector of Sales Contract No. 1 shall terminate 
as of May 1, 1920.” 

The compromising of the claim of Philips and Ste¬ 
phens against the Government for shortage, and the 
supplemental agreement contained in said letter of 
April 22, 1920, extending and varying the terms of 
the original contract, are sufficient in themselves, we 
submit, to void the liability of this defendant on its 
bond. 

In the case of United States v. Freel, 18G U. S. 
309, which involved the construction of a dry dock, 
the contractor agreed to construct the dock for the 
United States, and Freel was the surety on his bond 
for the faithful performance of the contract. After 
the contract had been signed, and without the consent 
of the surety, the dock was by supplemental contract 
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lengthened 70 feet; subsequently, by a second supple¬ 
mental contract its location was changed to one 64 
feet further inland. The court, at page 316 of said 
Report, referring to these supplemental agreements, 
said: 

i 

“However, the proposition that the obligation 
of a surety does not extend beyond the terms 
of his undertaking, and that when this under¬ 
taking is to assure the performance of an exist¬ 
ing contract, if any change is made in the re¬ 
quirements of such contract in matters of sub¬ 
stance without his consent, his liability is ex¬ 
tinguished, is so elementary that we need not 
cite the numerous cases in England and in the 
state and Federal courts establishing it. Many 
of these cases will be found cited in the opinion 
of Thomas, J., in this case. 92 Fed. Rep. 299.” 

Again, at page 317: 

“Coming, then, to the question of the effect 
on the responsibility of the surety of;the sup¬ 
plemental agreement of August 17, xve agree 
with the Circuit Court and the Circuit;Court of 
Appeals in holding that the alterations thereby 
caused were beyond the terms of the undertak¬ 
ing of the suretr, and extinguished his liabil¬ 
ity.” 

In the case of Prairie State Bank r. U. S., 164 IT. S., 
at page 237, the Supreme Court, in discussing it lie ques¬ 
tion now under consideration, said: 

“Holme v. Brunskill, 3 <,). B. D. 495,1 substan¬ 
tially reiterated the principle decided in the 
earlier cases. Cotton, L. J., with whom con- 



70 


cur red Lord Justice Thesiger, said: ‘The true 
rule in my opinion is that if there is any agree¬ 
ment between the principals with reference to 
the contract guaranteed, the surety ought to be 
consulted, and that if he has not consented to 
the alteration, although in cases where it is, 
without inquiry, evident that the alteration is 
unsubstantial, or that it cannot be otherwise 
than beneficial to the surety, the surety may 
not be discharged; yet, that if it is not self-evi¬ 
dent that the alteration is unsubstantial, or one 
which cannot be prejudicial to the surety, the 
court will not, in an action against the surety, 
go into an inquiry as to the effect of the alter¬ 
ation or allow the question, whether the surety 
is discharged or not, to be determined by the 
finding of a jury as to the materiality of the 
alteration or on the question whether it is to 
the prejudice of the surety, but will hold that in 
such a case the surety himself must be the sole 
judge whether or not lie will consent to remain 
liable, notwithstanding the alteration, and that 
if he has not so consented he will be held dis¬ 
charged. ’ 

The rulings of this court have been equally 
emphatic in upholding the right of a surety to 
stand upon the agreement with reference to 
which he entered into his contract of suretyship 
and to exact strict compliance with its stipula- 
tions.” 

The court then cites Miller v. Stewart, 9 Wheat. 680, 
upra; Reese v. U. S., 9 Wall. 13, supra, and other 


ases. 


Undoubtedly the contract of a surety is a 
strict one, and he has the right to stand upon 
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the very terms of his undertaking. Any mate¬ 
rial change in the contract for which one has 
become surety, whether prejudicial to him or 
not, or the entry into a binding contract with 
his principal for the extension of the time of 
payment without the surety’s knowledge and 
consent, will work a discharge of his liability. 
Clark v. Gerstley, 26 App. D. C., at p. 208. 

In the case of IT. S. v. American Bonding & Trust 
Co., 89 F., at p. 929, the court said: 

“When the rights of sureties are involved, 
they are only bound by the contract which they 
have signed, and have a right to look to a literal 
and strict construction of the same and not that 
such contract shall be extended either by im¬ 
plication or as a consequence of what others 
may do in matters of which they have no notice 
and with which it was not connected. Cita¬ 
tions.” j 

Bevel v. Maxwell, 119 N. Y. S. 257J 


Where there is a change in the contract for 
the performance of which a bond is given, the 
surety is discharged whether or not the altera¬ 
tion works mischief to him. 

American Bonding Co. v. Kellv, 158 X. Y. 

S. 812, 172 App. Div. 437. ‘ i 


A surety company going on the bond of a 
company contracting with the Government to 
dredge a certain channel and remove certain 
number of yards of earth, Held discharged by 
a supplemental contract made without j securing 
the suretv’s consent for additional dredging at 


another place, increasing the quantity 
rial to be dredged, notwithstanding a 


of mate- 
clause in 
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the original contract permitting modification 
thereof. 

U. S. v. Poe, 114 Atl. 705. 

V. 

There is an utter failure of proof to establish a con¬ 
spiracy or fraud between Philips and Chambers, par¬ 
ticipated in from time to time by other defendants, as 
alleged in the Bill of Complaint, Assignment of Error 
No. 16. 

The bill alleges, Paragraph 18 (Kec. p. 16) that the 
War Department appointed George M. Chambers as 
a representative of the United States to inspect said 
lumber “and to fix from time time the minimum or 
base prices of the various kinds, grades and dimen¬ 
sions thereof to be sold under said arrangement or 
contract (Exhibit “C”)”, and that Philips and Ste¬ 
phens “did by unlawful and fraudulent methods in¬ 
duce the said George M. Chambers to become a party 
to said plan, scheme and conspiracy of the said J. L. 
Philips and John Stephens, and their associates, to 
defraud the United States, and thus procure the in¬ 
spection and fixing of base prices on said lumber by 
the said George -M. Chambers favorable to their inter¬ 
ests and greatly below the true value of said lumber, 
in fraud of the rights and interests of the United 
States.'’ 

It will be noted in the first place that the contract 
did not contemplate the fixing if minimum base prices 
by Chambers and Philips and Stephens as alleged in 
the bill of complaint. The contract said nothing about 


minimum base prices. Articles 5 and 6 of the con¬ 
tract (Roe. p. 117), after providing how the price of 
the lumber should be determined, provides as follows: 

“The contract price, determined in accord¬ 
ance with the provisions of subsections; 1 or 2 
of this Article, shall be paid by the purchaser 
to the United States at Washington, D. C., 
within ninety days from the date of loading 
the lumber.” 


In the second place, the court below found thht there 
had been no scheme and conspiracy concocted by Phil¬ 
ips and Stephens to defraud the Government, and we 
are equally positive in the assertion that the record 
fails to disclose any scheme or conspiracy between 
Philips and Stephens, or either of them, and Cham¬ 
bers, to defraud the Government by the fixing; of base 
prices for the lumber at a figure below the fair market 
value thereof. 

This matter is covered so fullv in the Fourth and 


Fifth Points of the Philips brief, that it is not neces¬ 
sary for us to dwell further upon it. In their Fifth 
Point counsel for Philips point to the testimony of 
all witnesses in the record on the question of it lie fair¬ 
ness of the base prices fixed by Chambers, which prices 
were paid for the lumber by the vendees of Philips 
and Stephens, and that testimony is unanimously to 
the effect that, considering the lumber market at the 
time the base prices were fixed, the location and char¬ 
acter and condition of the lumber, the base prices fixed 
by Chambers represented the fair market value of the 
lumber sold to Philips and Stephens. Since the base 
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prices were fair and reasonable under the conditions, 
and were the prices paid by the vendees of Philips and 
Stephens, with the exception of a few instances, where 
they paid the invoice price which was somewhat higher 
than the base price, we submit that the testimony fails 
to make out a case of fraud or conspiracy not only 
between Philips and Chambers, but between Philips 
and those of his vendees who were held liable in this 
case for the profits which they subsequently made in 
retailing the lumber. 

VI. 

Assignments of Error 13, 14 and 15 cover the ques¬ 
tions of variance between the pleadings and proof 
and the holding of the court that the charge of con¬ 
spiracy was not the gravamen of the claim advanced 
by the bill of complaint, and it was not necessary for 
the United States to prove conspiracy as charged in 
the bill, are fully treated in the Thii:i> Point of the 
Philips brief, and we desire to add nothing further 
thereto except to say that we think the errors thus 
assigned are even more apparent when applied to 
the case of the surety company than to the other de¬ 
fendants in the case. 

AVe respectfully submit that the evidence utterly 
fails to show conspiracy or fraud between Philips and 
Stephen^, or Philips and those of his vendees who 
were held liable in this case. The evidence docs show 
that in some instances Philips, in order to make a 
sale to a vendee either agreed to finance him or to 
help him to sell the lumber to the trade, in considera- 


to 

lion for which assistance Philips was to receive a por¬ 
tion of the profits which might he realized from the 
resale of the lumber, or bear his share of the losses 
which might be sustained. "While his conduct in tak¬ 
ing part in the resale of the lumber to the trade under 
the circumstances indicated might be considered by 
some as unwise or unethical, it does not establish or 
prove a conspiracy or a fraud upon the Government. 
Philips and Stephens were under a contract to pur¬ 
chase all of this surplus lumber from the Govern¬ 
ment. it was known, of course, that they were not 
going to use the lumber themselves, but that they were 
buying it for purposes of reselling it to tike trade. 
That was the object of the contract. And they were 
required by the contract to purchase all of this lum¬ 
ber and take deliveries thereof not later than August 
1,1919. It was imperative, therefore, that they should 
use every effort to resell the lumber and bci in posi¬ 
tion to give shipping instructions for it within the 
time limited in their contract. This being the case, 
it was imperative that Philips and Stephens should 
use every effort to find vendees who would be willing 
to purchase and move the lumber which they had 
bought from the Government. To this end fliey sent 
out agents who scoured the country, and if was natural 
that they should find small dealers who were willing 
to purchase various quantities of lumber, but were 
not in a position to promptly pay for the same. 
Philips construed the contract to be an absolute sale 
of the lumber to Philips and Stephens, and j he knew 
that the title to the lumber would pass the moment it 
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was loaded on cars at the base for shipment, and lie 
also knew that lie had to pay for the lumber ninety 
days after the date of the invoice. Under these condi¬ 
tions, we submit it was perfectly proper for him to 
undertake to finance any small dealer who was willimy 
to purchase lumber from him, and to help him to sell 
the lumber by advice and suggestion as to where he 
could find a purchaser, in consideration for which he 
should receive a share of the profits of such resale. We 
are at a loss to understand how such conduct could 
be construed into a conspiracy to defraud the Gov¬ 
ernment. 

VII. 

The lower court was in error in refusing to dismiss 
the Bill of Complaint on the ground that equity was 
without jurisdiction, and that the plaintiff had a plain 
and adequate remedy at law. 

Under the above heading we will consider Assign¬ 
ments of Error Xo. 2 and 20. 

Assignment of Error Xo. 2 is based upon the motion 
of this defendant (Bee. p. 143) to dismiss the bill of 
complaint on the ground that this defendant was im¬ 
properly joined in said suit, and that this defendant’s 
liability as surety on the bond could be tested only in 
an action at law. Said motion was overruled, and in 
its answer (Bee. p. 166) it again objected to the juris¬ 
diction of the equity court over it. 

As argued in the preceding heading, there is no evi¬ 
dence in this case showing a conspiracy between 
Philips and any of his vendees. There was abso- 



lutely no connection shown between any two of the 
transactions involving- the sale of lumber : to his 
vendees, and the parties involved in each transac¬ 
tion knew nothing of the sale to other vendees: They 
were all separate, independent and distinct transac¬ 
tions. There was no evidence of any united action of 
any character between the various vendees and 
Philips; and yet the Government has joined a num¬ 
ber of these vendees along with other defendants in 
this case, and asks for an accounting from them. 
The Government had in its possession at the time it 
filed the suit evidence showing the amount of lumber 
sold to each vendee, and the amount realized by said 
vendee from the subsequent sale by him of tlie lum¬ 
ber to the trade. There was no ground, therefore, to 
support a bill for an accounting, as it had a separate 
and independent cause of action, if any existed, 
against each separate vendee. In order to combine 
them all in one suit, however, the Government al¬ 
leged a conspiracy between them and Philips and 
Chambers to defraud the Government. 

We confidently assert, therefore, that if there was 
no conspiracy, and we think the evidence proves it 
and the lower court should have so found, that fact 
alone would have deprived the court of jurisdiction 
to proceed further and enter judgments against the 
various defendants. While some courts have,held in 
a suit against a principal named in a bond, that his 
surety is a proper party to said suit, they have also 
held that the surety is not a necessary party, and 
in a case where there are many defendants, with 
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whom the surety on the bond of the principal defend¬ 
ant has no contract relation whatever, it seems to us 
to he a matter of great injustice to the surety to re¬ 
quire that it should come in and defend a case involving 
many transactions, with most of which it has no con¬ 
nection whatever. It is necessarily prejudiced by 
evidence that is produced concerning those other 
transactions, and its right to have a trial by jury on 
the issues raised by its bond is lost, and its ability 
to defend itself greatly jeopardized. 

Where a court of equity has jurisdiction of 
a bill for an accounting against a principal on 
a bond, the sureties can properly be made par¬ 
ties for the purpose of the accounting so that 
the extent of their liability can be fixed, but no 
decree for payment can be made against them. 

Rutherford r. Alyea, 53 X. J. Eq. 580. 

Reversed on other grounds in 54 X. J. 

Eq. 411. 

United Co. r. Vandergrift, 51 X. J. Eq. 

400. 

Pace v. Pace, 19 Fla., at p. 454. 

Wherever a court of law may take cognizance 
of a right and has power to proceed to a judg¬ 
ment affording a plain and adequate remedy, 
the constitutional right of a trial by jury may 
not be abridged by resort to a court of equity, 
and a bill seeking only a decree for the payment 
of money will not lie. 

Grant v. Guifrida, 50 App. D. C. 28. 

This question of the jurisdiction of the equity court 
to maintain the suit is fully discussed in the Second 
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Point of the Philips brief, and we do not wish to bur¬ 
den the court with a repetition of the argument and 
citation of authorities found there. We ask that this 
court will give careful consideration to the discussion 
therein contained when it comes to consider the ques¬ 
tion of sustaining the decree in equity against this 
defendant. 

We respectfully submit that the court below: erred 
in its conclusions of fact and law, and that its decree 
should be reversed. 

GEORGE E. HAMILTON, 

JOHN J. HAMILTON, 

HAMILTON & HAMILTON, 

Attorneys for Appellant I 
Fidelity and Deposit Company of Maryland. 

WILLIAM F. CLARKE, 

Of Counsel. 
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No. 5238 

John L. Philips et al., appellants 

v. 

United States of America, appellee 


SUPPLEMENTAL BRIEF OF THE UNITED STATES OF 

AMERICA 

The appellee submits this brief by leave of Court 
and as supplemental to its brief heretofore filed 
herein. j 

air service softwood lumber! 

Counsel for appellant, Fidelity and Deposit 
Company of Maryland, contended in argument be¬ 
fore the Court that the 19,643,192 feet of Air Serv¬ 
ice softwood lumber sold by Philips and Stephens 
to defendant Frank T. Sullivan on Jul> J 30, 1919, 
“under authority conferred on us (Philips and 
Stephens) by Director of Sales Contract No. 1” 
(R. p. 827) was not turned over by the United 
States to Philips and Stephens until September 10, 
1919, or after the contract period, and therefore 
that the bonding company should not be field liable 
on its bond as to such lumber. 

a) ! 
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The facts as to this lumber are set out, seriatim, 
in appellee’s brief at pages 168, et seq. 

These facts show that this lumber was included 
in Schedule A of the contract as part of the lot 
described therein as “Aircraft Production (Est. 
Amt.) 22,000,000,” that an intradivisional order 
was made in the Air Service on February 26,1919, 
directing that this lumber be kept for Air Service 
uses pending further instruction; that this order 
was never communicated to Philips and Stephens 
(see Article YII of the contract), nor was this 
lumber ever formally withdrawn from the con¬ 
tract ; that it was sold by Philips and Stephens as 
previously stated, to Sullivan (with Philips in 
secret partnership with him) on July 30, 1919; 
that Philips and Stephens issued shipping instruc¬ 
tions to the Air Service on August 6, 1919, advis¬ 
ing the Air Service of the sale to Sullivan; and 
that shipments to Sullivan began within a few 
days thereafter; and that the letter of Septem¬ 
ber 10, 1919 (R. p. 771) notifying Philips and 
Stephens that 19,643,192 feet of Air Service soft¬ 
woods had been cleared to them for sale by them 
under Director of Sales Contract No. 1, and in¬ 
quiring whether they desired to “purchase” such 
lumber, merely expressed a fact which had long 
before been accomplished. 

A further consideration is that, Philips and 
Stephens, having represented that they sold this 
lumber on July 30, 1919, and having secured ship- 
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ment of it to Sullivan on this representation, would 
be forever estopped from asserting that it was not 
received by them in conformity with the terms of 
the contract, or that they had no authority to sell 
it until September 10, 1919, and the bonding com¬ 
pany is in precisely the same position,! and is 
estopped with them from making such claim. 

The question of fact, however, as to whether this 
lumber was secured by Philips and Stephens under 
Schedule A of the contract, is concluded by the Re¬ 
port of the Special Auditor, wherein the Special 
Auditor finds that this lumber was lumber included 
in Schedule A of the contract (R. pp. 268, 280), 
and by the failure of the appellant bonding com¬ 
pany to except to this finding. 

This appellant did file exceptions to the Report 
(R. p. 348), but objected only to the inclusion of 
lumber at Camp Mills, Camp McClellan, and Camp 
Knox, within the classification of lumber within 
Schedule A of the contract, on the ground that such 
lumber, although originally in Schedule A, had 
been withdrawn therefrom by the plaintiff. 

The Court sustained the exceptions as to Camps 
McClellan and Knox, on the ground that lumber 


having once been withdrawn from the contract, 
could not be restored thereto so as to charge the 


bonding company with reference to it, even though 
it had been restored within the contract periods for 


furnishing additional inventories. The exception 
as to Camp Mills was overruled, because Philips 
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merit of it to Sullivan on this representation, would 
be forever estopped from asserting that it was not 
received by them in conformity with the terms of 
the contract, or that they had no authority to sell 
it until September 10, 1919, and the bonding com¬ 
pany is in precisely the same position,! and is 
estopped with them from making such claim. 

The question of fact, however, as to whether this 
lumber was secured by Philips and Stephehs under 
Schedule A of the contract, is concluded b^ the Re¬ 
port of the Special Auditor, wherein the Special 
Auditor finds that this lumber was lumber included 
in Schedule A of the contract (R. pp. 2(58, 280), 
and by the failure of the appellant bonding com¬ 
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This appellant did file exceptions to the Report 
(R. p. 348), but objected only to the inclusion of 
lumber at Camp Mills, Camp McClellan, and Camp 
Knox, within the classification of lumber within 
Schedule A of the contract, on the ground'that such 
lumber, although originally in Schedule A, had 
been withdrawn therefrom by the plaintiff. 

The Court sustained the exceptions as to Camps 
McClellan and Knox, on the ground that lumber 
having once been withdrawn from the contract, 
could not be restored thereto so as to charge the 
bonding company with reference to it, even though 
it had been restored within the contract periods for 
furnishing additional inventories. The exception 
as to Camp Mills was overruled, because Philips 
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against tlie United States, its release by Philips 
and Stephens, if such release could possibly affect 
the liability of the surety of the United States, 
could affect it only as to the extent or value of the 
claim, and as this claim was in fact a baseless and 
fraudulent one, the surety could not be prejudiced 
by its release. 

Respectfully submitted. 

Leo A. Rover, 

United States Attorney. 

Charles B. Ritgg, 

Assistant Attorney General, 

William,. S. -Ward, 

- ^ «- •-* 

V . Attorney, 

Marcus Borchardt, 

Special Assistant to the Attorney General , 
Of Counsel for the United States. 
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